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ALI GEGIOW and Sabas Zarikoew, Petitioners,


v.


BYRON H. UHL, as Acting Commissioner of Immigration at the Port of New York.


(See S. C. Reporter's ed. 3-10.) [No. 340.] Argued October 13 and 14, 1915. Decided October 25, 1915.





HEADNOTES


Habeas corpus-immigration cases.


1. An alien, whom the commissioner of immigration has detained for deportation for a reason not recognized as sufficient by the immigration act of February 20, 1907 (34 Stat. at L. 898, chap. 1134), § 2, as amended by the act of March 26, 1910 (36 Stat. at L. 263, chap. 128, Comp. Stat. 1913, § 4244), § 1, enumerating the conditions upon which the allowance to land may be denied,--is entitled to demand his release upon habeas corpus.


1. [For other cases, see Habeas Corpus, 13-18, 188-191, in Digest Sup. Ct. 1908.]





Courts-conclusiveness of decisions of immigration officer.


2. The conclusiveness of the decisions of immigration officers under the immigration act of February 20, 1907 (34 Stat. at L. 898, chap. 1134), § 25, is conclusiveness upon matters of fact, not upon questions of law.


2. [For other cases, see Courts, I. e, 4, in Digest Sup. Ct. 1908.]





Aliens-deportation-public charges.


3. Alien immigrants cannot be deported under the immigration act of February 20, 1907 (34 Stat. at L. 898, chap. 1134), § 2, as amended by the act of March 26, 1910 (36 Stat. at L. 263, chap. 128), § 1, as "persons likely to become a public charge," merely because the labor market in the city of their immediate destination is overstocked.


3. [For other cases, see Aliens, VI. a, in Digest Sup. Ct. 1908.]





ON WRIT of Certiorari to the United States Circuit Court of Appeals for the Second Circuit to review a decree which affirmed a decree of the District Court for the Southern District of New York, dismissing a writ of habeas corpus.  





Reversed.  Same case below, 131 C. C. A. 641, 215 Fed. 573.





The facts are stated in the opinion.





COUNSEL


Messrs. Max J. Kohler and Morris Jablow argued the cause, and, with Messrs. Abram I. Elkus and Ralph Barnett, filed a brief for petitioners:





The right to due process of law under the 5th Amendment in immigration cases is, of course, well established, and this forbids unlawfully assuming facts not cognizable on the theory of judicial notice; and also deciding a case on such undisclosed facts without giving the immigrant notice of such intention or an opportunity to meet such matter by proof.





Chin Yow v. United States, 208 U. S. 8, 52 L. ed. 369, 28 Sup. Ct. Rep. 201; Japanese Immigrant Case (Yamataya v. Fisher) 189 U. S. 86, 100, 47 L. ed. 721, 725, 23 Sup. Ct. Rep. 611; Re Can Pon, 93 C. C. A. 635, 168 Fed. 479; Davies v. Manolis, 103 C. C. A. 310, 179 Fed. 818; United States ex rel. Huber v. Sibray, 178 Fed. 144; Hanges v. Whitfield, 209 Fed. 675, affirmed in 138 C. C. A. 199, 222 Fed. 745; Rodgers v. United States, 81 C. C. A. 454, 152 Fed. 346; Re Monaco, 86 Fed. 117; Re Gottfried, 89 Fed. 9; Roux v. San Francisco, 121 C. C. A. 523, 203 Fed. 413; Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978; Re Kornmehl, 87 Fed. 314; Ex parte Ung King Ieng. 213 Fed. 119; Ex parte Wong Tuey Hing, 213 Fed. 112; Re Gin Fung, 89 Fed. 153; United States ex rel. Bosny v. Williams, 185 Fed. 598; United States v. Wong Chung, 92 Fed. 141; Re Chinese Relators, 58 Fed. 554.  See also Interstate Commerce Commission v. Louisville & N. R. Co. 227 U. S. 88, 91, 93, 57 L. ed. 431, 433, 434, 33 Sup. Ct. Rep. 185; United States v. 1500 Bales of Cotton, Fed. Cas. No. 15,958; Thayer, Ev. pp. 309, 310.





All the cases relied upon by the government below herein, and cited in the opinion of the circuit court of appeals (other than the Nishimura Ekiu v. United States, 142 U. S. 651, 35 L. ed. 1146, 12 Sup. Ct. Rep. 336, which arose under a materially different law), arose under the Chinese exclusion laws, and not under the general immigration laws.  The courts have strongly emphasized the fact that differences in the statutes render these two classes of cases inapplicable to each other, for an entirely different procedure is established by the Chinese exclusion laws than is prescribed by the immigration law.





Rodgers v. United States, 81 C. C. A. 454, 152 Fed. 352; United States v. Sing Tuck, 194 U. S. 161, 170, 48 L. ed. 917, 921, 24 Sup. Ct. Rep. 621; Gonzales v. Williams, 192 U. S. 1, 16, 48 L. ed. 317, 322, 24 Sup. Ct. Rep. 177.





Even under the looser procedure applicable to Chinese exclusion cases, such departure from due process of law as is here  <*pg.115>  involved has been held to authorize judicial review.





Re Can Pon, 93 C. C. A. 635, 168 Fed. 479.





The decision of the court in Nishimura Ekiu v. United States, supra, relied upon so much below, is not now applicable in view (a) of the marked changes in the statute since that case was decided, creating a quasi judicial board required to take testimony, and in the direction of conferring on the physicians, and not the lay inspectors, sole jurisdiction to note and certify physical, as well as mental, defects in immigrants (United States v. Petkos, 131 C. C. A. 274, 214 Fed. 978); (b) the later decisions of this court limiting it, especially the Japanese Immigrant Case (Yamataya v. Fisher) 189 U. S. 86, 47 L. ed. 721, 23 Sup. Ct. Rep. 611, where it was distinguished on constitutional grounds; (c) the fact that here unlawful procedure, and no mere question of existence of facts, is involved; (d) because, despite our statute, the record here fails to show that relators were excluded on account of anything observed by the inspectors in their appearance; and (e) because the right since established of determining finally even rights to citizenship and other difficult questions of law and fact under the later acts in these administrative proceedings requires closer conformity to judicial procedure as necessary due process of law.  It should also be noted that, (f) in general immigration cases the statute imposes the burden of proof on the government, while in Chinese cases it is on the alien, except in the single instance of "assisted immigrants," under the general immigration laws, in which case § 2 expressly throws it on the alien.  26 Ops. Atty. Gen. 414; United States ex rel. Castro v. Williams, 203 Fed. 156; Rodgers v. United States, 81 C. C. A. 454, 152 Fed. 352; Chin Bak Kan v. United States, 186 U. S. 193, 200, 46 L. ed. 1121, 1125, 22 Sup. Ct. Rep. 891; United States ex rel. De Rienzo v. Rodgers, 182 Fed. 274, affirmed in 107 C. C. A. 452, 185 Fed. 334; Ex parte Petkos, 212 Fed. 275; Ex parte Gregory, 210 Fed. 680; Ark Foo v. United States, 63 C. C. A. 249, 128 Fed. 698; United States v. Lee Chung, 206 Fed. 367.





There being no competent proof whatever in the record of the alleged employment conditions in Portland, nor of the alleged inability of petitioners to speak any dialect except their own unfamiliar one, or of other disability likely to affect ability to earn a living, their exclusion on the ground of likelihood to become a public charge is without any evidence, and is reviewable in the courts on habeas corpus, even independently of the errors of procedure involved.





Lewis v. Frick, 233 U. S. 291, 297-300, 58 L. ed. 967, 971-973, 84 Sup. Ct. Rep. 488; Zakonaite v. Wolf, 226 U. S. 272, 274, 57 L. ed. 218, 220, 33 Sup. Ct. Rep. 31; Bryant v. United States, 167 U. S. 104, 42 L. ed. 94, 17 Sup. Ct. Rep. 744; People ex rel. Kasschau v. Police Comrs. 155 N. Y. 40, 49 N. E. 257; Interstate Commerce Commission v. Louisville & N. R. Co. 227 U. S. 88, 57 L. ed. 431, 33 Sup. Ct. Rep. 185; Williams v. United States, 124 C. C. A. 366, 206 Fed. 460, approving 189 Fed. 915; United States ex rel. Rosen v. Williams, 118 C. C. A. 632, 200 Fed. 541; United States ex rel. Bauder v. Uhl, 128 C. C. A. 560, 211 Fed. 628; United States ex rel. Goldberg v. Williams, 204 Fed. 828; Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978; Re Feinknopf, 47 Fed. 447; Re Cummings, 32 Fed. 75; Ex parte Saraceno, 182 Fed. 955; Frick v. Lewis, 115 C. C. A. 493, 195 Fed. 693; Davies v. Manolis, 103 C. C. A. 310, 179 Fed. 821; United States v. Passavant, 169 U. S. 16, 20, 21, 42 L. ed. 644, 645, 646, 18 Sup. Ct. Rep. 219; United States v. Haviland, 167 Fed. 414, affirmed in 100 C. C. A. 637, 177 Fed. 175; certiorari denied in 216 U. S. 618, 54 L. ed. 640, 30 Sup. Ct. Rep. 573; American School v. McAnnulty, 187 U. S. 94, 108, 47 L. ed. 90, 96, 23 Sup. Ct. Rep. 33; Public Clearing House v. Coyne, 194 U. S. 497, 515, 48 L. ed. 1092, 1101, 24 Sup. Ct. Rep. 789; Howe v. Parker, 111 C. C. A. 466, 190 Fed. 746; Williams v. United States, 206 Fed. 460; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745; Japanese Immigrant Case (Yamataya v. Fisher) 189 U. S. 86, 47 L. ed. 721, 23 Sup. Ct. Rep. 611; Chin Yow v. United States, 208 U. S. 8, 52 L. ed. 369, 28 Sup. Ct. Rep. 201; Low Wah Suey v. Backus, 225 U. S. 460, 56 L. ed. 1165, 32 Sup. Ct. Rep. 734; Tang Tun v. Edsell, 223 U. S. 673, 56 L. ed. 606, 32 Sup. Ct. Rep. 359; Macy v. Browne, 140 C. C. A. 45, 224 Fed. 359.





A person cannot be excluded as likely to become a public charge unless there be some evidence of substantial affirmative disabilities, and all the agencies at the disposal of the immigrant to aid him in his new home, including the assistance of relatives not legally obligated to support him, and of friends, must be taken into account in deciding the "likely to become a public charge" issue.





Re Feinknopf, 47 Fed. 447; Re O'Sullivan, 31 Fed. 447; Re Bracmadfar, 37 Fed. 774; Re Day, 27 Fed. 678; United States v. Lipkis, 56 Fed. 427; Ex parte Saraceno, 182 Fed. 955; Ex parte Petkos, 212 Fed. 275; Williams v. United States, 124 C. C. A. 366, 206 Fed. 460; United States ex rel. Goldberg v. Williams, 204 Fed. 828. <*pg.116>  





Even as regards matters judicially noticeable, the authority relied upon should be produced in court, and the fact of judicial notice being taken spread upon the record before the close of the case, so that proof can be adduced by the other side to meet the same.





McKinnon v. Bliss, 21 N. Y. 214; Kaolatype Engraving Co. v. Hoke, 30 Fed. 444; Walton v. Stafford, 14 App. Div. 310, 43 N. Y. Supp. 1049; Dominici v. United States, 72 Fed. 46; Arkansas v. Kansas & T. Coal Co. 183 U. S. 185, 189, 190, 46 L. ed. 144, 146, 147, 22 Sup. Ct. Rep. 47; Thayer, Ev. chap. 7, p. 281; Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745.





Where courts take judicial notice of facts, and err in their assumed facts, a question of law is presented.





United States v. 1500 Bales of Cotton, Fed. Cas. No. 15,958; Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978.





Statutes like the immigration laws fall within the general class of statutes in derogation of personal liberty which should be construed in favor of individual liberty and personal right.





Moffitt v. United States, 63 C. C. A. 117, 128 Fed. 378; Tsoi Sim v. United States, 54 C. C. A. 154, 116 Fed 920; Redfern v. Halpert, 108 C. C. A. 262, 186 Fed. 150; Japanese Immigrant Case (Yamataya v. Fisher) 189 U. S. 86, 47 L. ed. 721, 23 Sup. Ct. Rep. 611; Lieber, Hermeneutics 3d ed. pp. 128, 129, 137; Martin v. Goldstein, 20 App. Div 206, 46 N. Y. Supp. 961, 26 Am. & Eng. Enc. Law, 2d ed. pp. 646, 648, 659, 661, 662.





Such uncertain, complex, ever-varying facts, changing constantly in point of time, and differing at the same time as to different places and lines of industry, and relating to distant places,--as labor conditions in their relation to a particular person's being able to get employment either in his specialty or any other,--cannot be noticed judicially by the courts.





Smid v. Bernard, 31 Misc. 38, 63 N. Y. Supp. 278; Market Nat. Bank v. Pacific Nat. Bank 27 Hun, 465; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745; Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978.





Facts of recent occurrence relating to a limited section of country cannot be considered as covered by judicial knowledge, as matter of history.





16 Cyc. 868; Morris v. Harmer, 7 Pet. 554, 558, 8 L. ed. 781, 783; McKinnon v. Bliss, 21 N. Y. 216; North Hempstead v. Gregory, 53 App. Div. 355, 65 N. Y. Supp. 867; Market Nat. Bank v. Pacific Nat. Bank, 27 Hun, 465; Smid v. Bernard, 31 Misc. 35, 63 N. Y. Supp. 278.





Matters constantly changing materially, and not definitely fixed and "known by everybody," cannot thus be noticed.





16 Cyc. 871; Adams v. Elwood, 176 N. Y. 106, 68 N. E. 126; Kokes v. State, 55 Neb. 701, 76 N. W. 467; First Nat. Bank v. Ayers, 160 U. S. 660,40 L. ed. 573 , 16 Sup. Ct. Rep. 412.





The courts should hesitate to take judicial notice of facts in controversy in the action.





North Hempstead v. Gregory, 53 App. Div. 350, 65 N. Y. Supp. 867; Patent Button Co. v. Consolidated Fastener Co. 84 Fed. 189; Walton v. Stafford, 14 App. Div. 313, 43 N. Y. Supp. 1049.





The limitations upon the right to notice facts judicially are more, not less, stringent, as applied to administrative bodies, which naturally are commonly composed of men of much less intelligence, judgment, and independence than are our courts, and especially as against aliens denied the right to counsel and advisers until after exclusion by the board, and commonly unfamiliar with our language and procedure.





Interstate Commerce Commission v. Louisville & N. R. Co. 227 U. S. 88, 91, 93, 57 L. ed. 431, 433, 434, 33 Sup. Ct. Rep. 185; Hanges v. Whitfield, 209 Fed. 675; People ex rel. Clarke v. Roosevelt, 168 N. Y. 488, 61 N. E. 783.





To vest such sweeping power in $1,800-a-year inspectors under the immigration laws, who are notoriously lacking in education and weak in general, but who are vested with power to pass on the rights of over a million persons a year, including claims to citizenship, would be a public calamity; and the present instance is the first one in which any court, in any reported decision, has sustained such claim.





Ex parte Petkos, 212 Fed. 275, reversed in 131 C. C. A. 274, 214 Fed. 978; Williams v. United States, 124 C. C. A. 366, 206 Fed. 460; United States ex rel. Bosny v. Williams, 185 Fed. 598; Roux v. San Francisco, 121 C. C. A. 523, 203 Fed. 413; Leung Jun v. United States, 96 C. C. A. 369, 171 Fed. 413; United States v. Chin Len, 109 C. C. A. 310, 187 Fed. 544; United States v. Wong Chung, 92 Fed. 141; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745; Jouras v. Allen, 138 C. C. A. 210, 222 Fed. 756.





Even if such facts regarding economic conditions can be noticed judicially, the alleged newspaper reports here involved could not lawfully be considered as the basis for judicial notice, and there is no other proof of the alleged facts in question.





Walton v. Stafford, 14 App. Div. 310, 43  <*pg.117>  N. Y. Supp. 1049; Whelan v. Lynch, 60 N. Y. 469, 19 Am. Rep. 202; Downs v. New York C. R. Co. 47 N. Y. 83, 5 Am. Neg. Cas. 142; Langley v. Smith, 3 N. Y. S. R. 276; Harris v. Panama R. Co. 3 Bosw. 7; McKinnon v. Bliss, 21 N. Y. 215; Caldwell v. National Mohawk Valley Bank, 64 Barb. 333; Greenl. Ev. § 440, note; Morris v. Harmer, 7 Pet. 554, 8 L. ed. 781; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745.





Where the courts on habeas corpus assume jurisdiction to review an order of exclusion, they are themselves to determine the question of admissibility, and not merely to remand relator for a new hearing to the immigration authorities.





Chin Yow v. United States, 208 U. S. 8, 13, 52 L. ed. 369, 370, 28 Sup. Ct. Rep. 201; United States v. Petkos, 131 C. C. A. 274, 214 Fed. 978; Whitfield v. Hanges, 138 C. C. A. 199, 222 Fed. 745; United States ex rel. D'Amato v. Williams, 193 Fed. 228.





Solicitor General Davis argued the cause and filed a brief for respondent:





Congress has complete power to exclude all aliens and to determine the conditions of their entry.





Lapina v. Williams, 232 U. S. 78, 88, 58 L. ed. 515, 518, 34 Sup. Ct. Rep. 196; United States v. Ju Toy, 198 U. S. 253, 49 L. ed. 1040, 25 Sup. Ct. Rep. 644.





The administrative determination made the condition of entry need not be based upon a hearing at which the alien has an opportunity to present evidence.





Buttfield v. Stranahan, 192 U. S. 470, 48 L. ed. 525, 24 Sup. Ct. Rep. 349; Oceanic Nav. Co. v. Stranahan, 214 U. S. 320, 53 L. ed. 1013, 29 Sup. Ct. Rep. 671; Origet v. Hedden, 155 U. S. 228, 39 L. ed. 130, 15 Sup. Ct. Rep. 92.





When Congress has made a favorable administrative decision the sole and indispensable condition precedent to entry, and has declared an adverse decision to be final, the courts have no power to review the evidence upon which the latter is based.





Nishimura Ekiu v. United States, 142 U. S. 651, 660, 35 L. ed. 1146, 1149, 12 Sup. Ct. Rep. 336.





In the immigration act Congress has made the fact of the decision by immigration officials the sole condition of entry.  The fact of the decision being established, any inquiry into the evidence is improper.


1. The act (§ 25) in unmistakable terms declares that the adverse administrative decision "shall be final."





Pearson v. Williams, 202 U. S. 281, 50 L. ed. 1029, 26 Sup. Ct. Rep. 608.





2. The statute imports that want of any sustaining evidence shall not of itself constitute a ground for judicial impeachment of the adverse administrative decision.


(a) The officers do not lose exclusive jurisdiction by judging all the evidence erroneously. Chin Yow v. United States, 208 U. S. 8, 13, 52 L. ed. 369, 370, 28 Sup. Ct. Rep. 201; Harlan v. McGourin, 218 U. S. 442, 54 L. ed. 1101, 31 Sup. Ct. Rep. 44, 21 Ann. Cas. 849.





(b) Want of any sustaining evidence in the record does not per se establish fraud or lack of good faith. White v. Gregory, 130 C. C. A. 282, 213 Fed. 768; Nishimura Ekiu v. United States, 142 U. S. 651, 660, 35 L. ed. 1146, 1149, 12 Sup. Ct. Rep. 336.





3. Under this act the courts have no jurisdiction to review the evidence. Fok Yung Yo v. United States, 185 U. S. 296, 46 L. ed. 917, 22 Sup. Ct. Rep. 686; Fong Yue Ting v. United States, 149 U. S. 698, 37 L. ed. 905, 13 Sup. Ct. Rep. 1016; White v. Gregory, 130 C. C. A. 282, 213 Fed. 768; Lee Gon Yung v. United States, 185 U. S. 306, 46 L. ed. 921, 22 Sup. Ct. Rep. 690; Lee Yung v. Patterson, 186 U. S. 175, 46 L. ed. 1110, 22 Sup. Ct. Rep. 795; Lem Moon Sing v. United States, 158 U. S. 538, 39 L. ed. 1082, 15 Sup. Ct. Rep. 967; Nichimura Ekiu v. United States, supra.





4. Cases under statutes providing for administrative proceedings of a different kind are not applicable. Interstate Commerce Commission v. Louisville & N. R. Co. 227 U. S. 88, 57 L. ed. 431, 33 Sup. Ct. Rep. 185; Lewis v. Frick, 233 U. S. 291, 58 L. ed. 967, 34 Sup. Ct. Rep. 488; American School v. McAnnulty, 187 U. S. 94, 47 L. ed. 90, 23 Sup. Ct. Rep. 33; Zakonaite v. Wolf, 226 U. S. 272, 57 L. ed. 218, 33 Sup. Ct. Rep. 31.





OPINION


Mr. Justice Holmes delivered the opinion of the court:





The petitioners are Russians seeking to enter the United States.  They have been detained for deportation by the Acting Commissioner of Immigration, and have sued out a writ of habeas corpus.  The writ was dismissed by the district court and the circuit court of appeals.  211 Fed. 236; 131 C. C. A. 641, 215 Fed. 573.  By the return it appears that they are part of a group of illiterate laborers, only one of whom, it seems, Gegiow, speaks even the ordinary  <*pg.118>  Russian tongue, and in view of that fact it was suggested in a letter from the acting commissioner to the Commissioner General that their ignorance tended to make them form a clique to the detriment of the community; but that is a trouble incident to the immigration of foreigners generally which it is for legislators, not for commissioners, to consider, and may be laid on one side.  The objection relied upon in the return is that the petitioners were "likely to become public charges for the following, among other reasons:  That they arrived here with very little money [$40 and $25, respectively], and are bound for Portland, Oregon, where the reports of industrial conditions show that it would be impossible for these aliens to obtain employment; that they have no one legally obligated here to assist them; and upon all the facts, the said aliens were upon the said grounds duly excluded," etc.  We assume the report to be candid, and, if so, it shows that the only ground for the order was the state of the labor market at Portland at that time; the amount of money possessed and ignorance of our language being thrown in only as makeweights.  It is true that the return says for that "among other reasons."  But the state of the labor market is the only one disclosed in the evidence or the facts that were noticed at the hearing, and the only one that was before the Secretary of Labor on appeal; and as the order was general for a group of twenty it cannot fairly be interpreted to stand upon reasons undisclosed. Therefore it is unnecessary to consider whether to have the reasons disclosed is one of the alien's rights.  The only matter that we have to deal with is the construction of the statute with reference to the present case.





The courts are not forbidden by the statute to consider whether the reasons, when they are given, agree with the requirements of the act.  The statute, by enumerating the conditions upon which the allowance to land may be denied, prohibits the denial in other cases.  And when the record shows that a commissioner of immigration is exceeding his power, the alien may demand his release upon habeas corpus.  The conclusiveness of the decisions of immigration officers under § 25 is conclusiveness upon matters of fact.  This was implied in Nishimura Ekiu v. United States, 142 U. S. 651,35 L. ed. 1146 , 12 Sup. Ct. Rep. 336, relied on by the government.  As was said in Gonzales v. Williams, 192 U. S. 1, 15, 48 L. ed. 317, 322, 24 Sup. Ct. Rep. 177, "as Gonzales did not come within the act of 1891 [26 Stat. at L. 1084, chap. 551], the commissioner had no jurisdiction to detain and deport her by deciding the mere question of law to the contrary."  Such a case stands no better than a decision without a fair hearing, which has been held to be bad.  Chin Yow v. United States, 208 U. S. 8, 52 L. ed. 369, 28 Sup. Ct. Rep. 201.  See further Zakonaite v. Wolf, 226 U. S. 272, 57 L. ed. 218, 33 Sup. Ct. Rep. 31; Lewis v. Frick, 233 U. S. 291, 297, 58 L. ed. 967, 971, 34 Sup. Ct. Rep. 488.





The single question on this record is whether an alien can be declared likely to become a public charge on the ground that the labor market in the city of his immediate destination is overstocked.  In the act of February 20, 1907, chap. 1134, § 2, 34 Stat. at L. 898, as amended by the act of March 26, 1910, chap. 128, § 1, 36 Stat. at L. 263, Comp. Stat. 1913, § 4244, determining who shall be excluded, "Persons likely to become a public charge" are mentioned between paupers and professional beggars, and along with idiots, persons dangerously diseased, persons certified by the examining surgeon to have a mental or physical defect of a nature to affect their ability to earn a living, convicted felons, prostitutes, and so forth.  The persons enumerated, in short, are to be excluded on the ground of permanent personal objections accompanying them irrespective of local conditions unless the one phrase before us is directed to different considerations than any other of those with which it is associated.  Presumably it is to be read as generically similar to the others mentioned before and after.





The statute deals with admission to the United States, not to Portland, and in § 40 contemplates a distribution of immigrants after they arrive. It would be an amazing claim of power if commissioners decided not to admit aliens because the labor market of the United States was overstocked. Yet, as officers of the general government, they would seem to be more concerned with that than with the conditions of any particular city or state. Detriment to labor conditions is allowed to be considered in § 1, but it is confined to those in the continental territory of the United States, and the matter is to be determined by the President. We cannot suppose that so much greater a power was intrusted by implication in the same act to every commissioner of immigration, even though subject to appeal, or that the result was intended to be effected in the guise of a decision that the aliens were likely to become a public charge.





Order reversed.
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