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AUTOMOBILES AND HIGHWAY TRAFFIC





III. GOVERNMENTAL REGULATION AND CONTROL, IN GENERAL





§ 11. Generally.


It is well settled that the use of highways and streets by vehicular or pedestrian traffic may be limited, controlled, and regulated by the responsible public authority in the exercise of the police power whenever, and to the extent, necessary to provide for and promote the safety, peace, health, morals, and general welfare of the people.60 Such use of public highways and streets is subject to such reasonable and impartial regulations adopted pursuant to the police power as are calculated to secure to the general public the largest practical benefit from the enjoyment of the right of use,61 and to provide for their safety while they are upon such public ways in the enjoyment of such right.62 The use of the highways and streets by vehicular or pedestrian traffic is subject to reasonable regulation by the state under the police power with which it is vested,63 and by municipalities64 and administrative bodies or officials65 acting under a delegation of such power to them by the state. Moreover, such use of highways and streets is subject to regulation by the Federal Government within the limits of the power granted to it by the Constitution of the United States.66 However, the power to regulate vehicles and their use of the public ways may not be used indirectly to control and regulate the business of the user.67 Nor will the regulation and control of the
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The general power to regulate the use of streets is not confined to public uses known at the time of their dedication, but extends to new uses as they spring into existence. State ex rel. St. Louis Underground Service Co. v Murphy, 134 Mo 548, 31 SW 784 (ovrld on another point State ex rel. National Subway Co. v St. Louis, 145 Mo 551, 46 SW 981).
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62. State v Mayo, 106 Me 62, 75 A 295; Twilley v Perkins, 77 Md 252, 26 A 286; Boone v Clark (Tex Civ App) 214 SW 607; Thompson v Smith, 155 Va 367, 154 SE 579, 71 ALR 604.





63. § 14, infra.





64. § 15, infra.





65. § 18, infra.





66. § 12, infra.





67. Hertz Drivurself Stations, Inc. v Siggins, 359 Pa 25, 58 A2d 464, 7 ALR2d 438.





use of highways and streets by vehicular or pedestrian traffic be assumed by the courts, since such matters involve the exercise of legislative and administrative functions.68





The general rules governing the interpretation and construction of statutes and ordinances generally are applicable to regulations governing vehicles and their use upon the public ways.69 The central principle which runs through all the cases dealing with statutes regulatory of highway traffic is that such statutes must have a practical or workable interpretation, not an arbitrary or unreasonable construction, and never that which would require an impossibility; and this has been the rule from the earliest enactments of such statutes down to this day.70 Where a court is confronted with such a statute, the literal construction of which would render it unconstitutional, the court must adopt such a construction, when reasonably possible, as will save the statute, and at the same time save every savable provision or term in it.71





Subsequent subdivisions of this article contain a discussion of particular subjects of automotive regulation, including the licensing of vehicles and drivers,72 equipment, weight, and size regulations 73 and traffic regulations.74





§ 12. Federal regulation.


The power of the Federal Government to regulate interstate commerce 75 gives it control over motor vehicles engaged in business between one state and another in the same degree as such control exists as to any other class of vehicles engaged in the same occupation.76 For examples of such federal regulation, see the National Traffic and Motor Vehicle Safety Act, whose purpose is to establish motor vehicle safety standards for motor vehicles and equipment in interstate commerce, to undertake and support necessary safety research and development, and to expand the national driver register;77 the Highway Safety Act of 1966;78 the Motor Vehicle Information and Cost Savings





68. Perlmutter v Greene, 259 NY 327, 182 NE 5, 81 ALR 1543.





69. State ex rel. Parker v Frick, 150 Fla 148, 7 So 2d 152.





70. Teche Lines, Inc. v Danforth, 195 Miss 226, 12 So 2d 784.





71. Teche Lines, Inc. v Danforth, 195 Miss 226, 12 So 2d 784.





72. §§ 51 et seq., infra.





73. §§ 185 et seq., infra.





74. §§ 204 et seq., infra.





75. US Const Art I, § 8.





76. Adair v United States, 208 US 161, 52 L Ed 436, 28 S Ct 277 (ovrld on other grounds Phelps Dodge Corp. v NLRB, 313 US 177, 85 L Ed 1271, 61 S Ct 845, 133 ALR 1217).





77. 15 USCS §§ 1381, 1391 et seq.





Annotation: 6 ALR Fed 988; 18 ALR Fed 610.


The provisions of 15 USCS § 1415 are constitutional despite fact that they authorize the court, while hearing an appeal from a National Highway and Traffic Safety Administration order to a manufacturer to inform the purchasers of automobiles that such automobiles are defective, to impose upon the manufacturer a civil penalty for failure to so notify purchasers unless the court determines that such failure to furnish notification is reasonable and that manufacturer has demonstrated that he is likely to prevail on the merits, since the manufacturer, in order to show probability of success, need show only that evidence is in equipoise, meaning that the court cannot fairly say whether an item or its contrary is more probable; public interest embraces measures to add a surcharge to deter frivolous litigation by attaching the cost to challenges without substantial merit maintained for the purpose of delaying implementation of a statutory mandate. Ford Motor Co. v Coleman (DC Dist Col) 402 F Supp 475, affd 425 US 927, 48 L Ed 2d 170, 96 S Ct 1656.





78. 23 USCS §§ 401 et seq.





Act, whose purpose is to promote competition among motor vehicle manufacturers in the design and promotion of safe motor vehicles having greater resistance to damage, and to give consumers information as to the damage susceptibility, crashworthiness, and repairability of vehicles;79 the Motor Vehicle Air Pollution Control Act;80 and the Consumer Product Safety Act, whose purposes are to protect the public against unreasonable risks of injury, to assist consumers in evaluating the comparative safety, to develop uniform safety standards, to minimize conflicting state and local regulations, and to promote research and investigation into the causes and prevention of product related deaths, illnesses, and injuries, all with respect to consumer products including motor vehicles.81 Congress, in the exercise of its power to regulate interstate commerce, can require a municipality to permit interstate commerce by motor vehicles to pass over its streets.82 However, Congress has no general power to enact police regulations operative within the territorial limits of a state, and it generally cannot take the power to enact such regulations from the states or attempt any supervision over regulations of the states established under the police power.83 The fact that the Federal Government contributes to the building of roads in a state, or establishes a national park which encompasses a state highway, does not take from the state the power to regulate the use of such roads.84 But if a subject comes within one of the enumerated powers granted to the Federal Government by the Constitution of the United States, Congress can legislate concerning the subject to provide regulations similar to those enacted in the states under the police power.85





The regulation of motor carriers by the Federal Government pursuant to the provisions of the Federal Motor Carrier Act is treated in another article.86





The Federal Government, through acts of Congress, may regulate and control the operation of motor vehicles insofar as they are acting as governmental agencies in performing governmental functions or duties. 87





Congress has properly delegated to the commissioners of the District of Columbia the power to regulate the movement of vehicles on the public streets thereof.88





§ 13. �Pre�emption of state and local regulation.


The National Traffic and Motor Vehicle Safety Act89 has been construed,





79. 15 USCS §§ 1901 et seq.





80. 42 USCS § 1857, discussed in 61 Am Jur 2d, POLLUTION CONTROL.





81. 15 USCS §§ 2051 et seq., discussed in Am Jur 2d New Topic Service, CONSUMER PRODUCT SAFETY ACTS §§ 1 et seq.





82. Chicago v Atchison, T. & S. F. R. Co., 357 US 77, 2 L Ed 2d 1174, 78 S Ct 1063 (ovrld on other grounds Warth v Seldin, 422 US 490, 45 L Ed 2d 343, 95 S Ct 2197) as stated in Harrington v Bush 180 App DC 45, 553 F2d 190 (ovrld on other grounds American Soc. of Travel Agents, Inc. v Blumenthal, 184 App DC 253, 566 F2d 145, cert den 435 US 947, 55 L Ed 2d 546, 98 S Ct 1533).





83. United States v Dewitt, 76 US 41, 19 I. Ed 593.





84. § 14, infra.





85. See Am Jur 2d (Rev), CONSTITUTIONAL LAW § 381.





86. See 13 Am Jur 2d, CARRIERS §§ 40, 41.





87. Johnson v Maryland, 245 US 51, 65 L Ed 126, 41 S Ct 16, holding that a state may not require a post office employee to cease driving a government motor truck in the transportation of mail over a post road until he shall obtain a license by submitting to examination before a state official and paying a fee.





88. White v District of Columbia, 55 App DC 197, 4 F2d 163.





89. 15 USCS §§ 1381 et seq.





generally, as not pre�empting state regulation of motor vehicle safety.90 On the other hand, such act has been construed as completely pre�empting state motor vehicle standards to the extent that they cover the same aspects of performance and are nonidentical, and that it also pre�empts state methods of enforcement of identical standards on vehicles or vehicle equipment prior to the first purchase.91





§ 14. State regulation.


The use of public highways by motor vehicles does not amount to an absolute and unqualified right,92 but is subject to regulation and control by a state, not only because they operate upon public property,93 but also under the police power of the state, which it is the legislature's province to exercise in appropriate circumstances.94 State legislatures, by virtue of their inherent police powers and plenary jurisdiction over public ways, may enact reasonable regulations governing the conduct of the owners and drivers of vehicles operated thereon,95 and calculated to promote care on the part of highway users,96 which regulations may extend to nonresidents as well as residents.97 Indeed, the adaptation of the police power to meet changing conditions has been graphically illustrated by the advancement in use of that power in respect of motor vehicular traffic.98





90. Chrysler Corp. v Tofany (CA2 NY) 419 F2d 499; Chrysler Corp. v Rhodes (CA1 NH) 416 F2d 319, stating that federal legislation, properly enacted within the power of Congress, must be interpreted in accordance with Congressional intent.





Annotation: 6 ALR Fed 988, 996, § 3[a] (preemption of state regulations).





91. Truck Safety Equipment Institute v Kane (MD Pa) 466 F Supp 1242.





92. § 7, supra.





93. Hertz Drivurself Stations, Inc. v Siggins, 359 Pa 25, 58 A2d 464, 7 ALR2d 438.





94. State ex rel. Sullivan v Price, 49 Ariz 19, 63 P2d 653, 108 ALR 1156; Re Application of Schuler, 167 Cal 282, 139 P 685; Christy v Elliott, 216 Ill 31, 74 NE 1035; Ashland Transfer Co. v State Tax Com., 247 Ky 144, 56 SW2d 691, 87 ALR 534; State v Chandler, 131 Me 262, 161 A 148, 82 ALR 1389, app dismd 287 US 572, 77 L Ed 502, 53 S Ct 116; Ex parte Kneedler, 243 Mo 632, 147 SW 983; Commonwealth v Mitchell (Ky) 355 SW2d 686; Commonwealth v Howie, 354 Mass 769, 238 NE2d 373, cert den 393 US 999, 21 L Ed 2d 464, 89 S Ct 485; Blow v Commissioner of Motor Vehicles, 83 SD 628, 164 NW2d 351; Blumenthal v Cheyenne, 64 Wyo 75, 186 P2d 556.





As to the source of police power generally, see Am Jur 2d (Rev), CONSTITUTIONAL LAW § § 360.





95. Packard v O'Neil, 45 Idaho 427, 262 P 881, 56 ALR 317.





When a law or regulation is adopted affecting a public highway, and its validity is challenged, the question to be resolved is not necessarily whether it prohibits traditionally innocent conduct; it is whether the regulation is a reasonable exercise of the state's power to regulate the highways, or whether it is an attempt on the part of the state to abridge fundamental constitutional rights in the guise of a highway regulation. Findley v Justice Court for Kern River Judicial Dist. (5th Dist) 62 Cal App 3d 566, 133 Cal Rptr 241.





96. Hadden v Aitken, 156 Neb 215, 55 NW2d 620, 35 ALR2d 1003 (ovrld on other grounds Stauffer v Weedlun, 188 Neb 105, 195 NW2d 218, app dismd 409 US 972, 34 L Ed 2d 236, 93 S Ct 307).





But a statute requiring seat belt installation cannot be considered a safety statute in the sense that it is negligence per se for an occupant of an automobile to fail to use available seat belts. Bentzler v Braun, 34 Wis 2d 362, 149 NW2d 626.





97. Wuchter v Pizzutti, 276 US 13, 72 L Ed 446, 48 S Ct 259, 57 ALR 1230; Hess v Pawloski, 274 US 352, 71 L Ed 1091, 47 S Ct 632; Ashland Transfer Co. v State Tax Com., 247 Ky 144, 56 SW2d 691, 87 ALR 534; State v Chandler, 131 Me 262, 161 A 148, 82 ALR 1389, app dismd 287 US 572, 77 L Ed 502, 53 S Ct 116; C. I. T. Corp. v W. J. Crosby & Co., 175 Va 16, 7 SE2d 107.





As to application of regulations to vehicles in interstate traffic, see § 24, infra.





98. State v Mayo, 106 Me 62, 75 A 295; Dudley v Northampton S. R. Co., 202 Mass 443, 89 NE 25; Commonwealth v Kingsbury, 199 Mass 542, 85 NE 848; People v McClean, 167 Misc 40, 3 NYS2d 314; Jones v Hoge, 47 Wash 663, 92 P 433.





In the exercise of its power to regulate and control the public highways, a state legislature may prohibit the use on the highways of such vehicles as are dangerous to the general traveling public,99 or especially injurious to the way.1 The Legislature cannot, however, prevent citizens from using the public highways in the ordinary manner, nor will the fact that the vehicle used for the movement of persons or things along the highways is novel justify exclusion.2





The fact that the Federal Government contributes to or assists the state in the building of highways does not take from or limit the power of the state in the exercise of its police power or other right to regulate and control the use of such highways by vehicular or other traffic.3 And the United States Supreme Court has earlier held that an act of Congress establishing a national park within a state will not be construed to curtail the jurisdiction or rights of the state over the highways within the limits of the park without an act of cession from the state and an acceptance by the national government.4





In the absence of constitutional limitation, the legislative power of the state to regulate and control the use of its public highways includes the power to regulate the use of highways within or without the limits of a municipal corporation.5





99. Twilley v Perkins, 77 Md 252, 26 A 286; Commonwealth v Kingsbury, 199 Mass 542, 85 NE 848; State v Yopp, 97 NC 477, 2 SE 458.





1. §§ 185 et seq., infra.





2. People v Rosenheimer, 209 NY 115, 102 NE 530 (ovrld on other grounds Horodner v Fisher, 38 NY2d 680, 382 NYS2d 28, 345 NE2d 571, app dismd 429 US 802, 50 L Ed 2d 62, 97 S Ct 33).





3. Morris v Duby, 274 US 135, 71 L Ed 966, 47 S Ct 548.





4. Colorado v Toll, 268 US 228, 69 L Ed 927, 45 S Ct 505.





But, in this connection, the reader should see Kleppe v New Mexico, 426 US 529. 49 LEA 2d 34, 96 S Ct 2285, reh den 429 US 873, 50 I. Ed 2d 154, 97 S Ct 189, wherein, in deciding upon the power of the Federal Government to regulate and protect wildlife upon public lands, it was held that, absent consent or cession by a state, Congress has power to enact legislation respecting federal lands within the territory of a state under the property clause (US Const Art IV § 3 cl 2), and that when Congress so acts, the federal legislation necessarily overrides conflicting state laws.





5. Birmingham v Hood�McPherson Realty Co., 233 Ala 352, 172 So 114, 108 ALR 1140 (ovrld on other grounds Decatur v Robinson, 251 Ala 99, 36 So 2d 673).


