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I. Prefatory matters

§ 1. Introduction

[a] Scope

  This annotation collects and discusses those United States Supreme Court decisions which have dealt with the question of when, for the purpose of obtaining relief under federal statutory provisions for habeas corpus, 1 a person is "in custody" in violation of the Federal Constitution. Under the federal statutory provisions for habeas corpus,28 USCS § 2241 (c)(3) 2 and 28 USCS § 2254(a) deal with one in custody in violation of the Federal Constitution. These sections provide as follows:  

  2241. Power to grant writ.

  (ELLIPSIS)

  (c) The writ of habeas corpus shall not extend to a prisoner unless‑‑

  (ELLIPSIS)

  (3) He is in custody in violation of the Constitution or laws or treaties of the United States. 2254. State custody‑‑ Remedies in Federal courts.‑‑(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States. 3

  Since the present statutory provisions concerning federal habeas corpus, including those provisions regarding custody in violation of the Federal Constitution, are not significantly different from preceding provisions going back to 1874, 4 decisions under such preceding provisions are included in the annotation. 

[b] Related matters

  Necessity of hearing in federal habeas corpus proceedings challenging validity of conviction of crime. 9 L Ed 2d 1246.

  Comment Note: When criminal case becomes moot so as to preclude review of or attack on conviction or sentence. 1 L Ed 2d 1876 (see especially § 9 dealing with habeas corpus).

  Exhaustion of judicial remedies afforded by state courts as condition of issuance by federal Court or judge of writ of habeas corpus for release of petitioner held or imprisoned by state authorities. 88 L Ed 576, 94 L Ed 785, 96 L Ed 129, 97 L Ed 543.

  Parolee's right to habeas corpus. 92 ALR2d 682.

  Right of one at large on bail to writ of habeas corpus. 77 ALR2d 1307.

  Court's power and duty, pending determination of habeas corpus proceeding on merits, to admit petitioner to bail. 56 ALR2d 668.

<>

  Note, Developments in the Law‑‑Federal Habeas Corpus. 83 Harv L Rev 1038.

  Cushman, The "Custody" Requirement for Habeas Corpus. 50 Military L Rev 1.

Footnotes:

1 28 USCS §§ 2241‑2254 codify the common‑law writ of habeas corpus. Cushman, The "Custody" Requirement for Habeas Corpus, 50 Military L Rev 1. These sections are often referred to as "the federal habeas corpus statute." Although 28 USCS § 2255 is sometimes considered to be a part of "the federal habeas corpus statute," that section allows motions to vacate federal sentences, and cases decided under it are not included herein.

2 Most of the petitions for habeas corpus filed in federal courts are brought under § 2241(c)(3). Cushman, The "Custody" Requirement for Habeas Corpus, 50 Military L Rev 1.

3 Being concerned with cases dealing with the custody requirement where it is claimed that the petitioner's federal constitutional rights have been violated, this annotation includes only cases where such an allegation of violation of constitutional rights is made, and does not include cases where the allegation pertains only to a violation of the laws or treaties of the United States.

4 Cushman, The "Custody" Requirement for Habeas Corpus, 50 Military L Rev 1.

§ 2. Background, summary, and comment

[a] Generally

  As the court pointed out in Jones v Cunningham (1963) 371 US 236, 9 L Ed 2d 285, 83 S Ct 373, 92 ALR2d 675, under 28 USCS § 2241 the availability of the writ of habeas corpus is limited to those "in custody," but the statute does not attempt to mark the boundaries of "custody," nor in any way other than by the use of that word, attempt to limit the situations in which the writ may be used. The lack of statutory "boundaries" for the meaning of custody has, of course, required that judicial determinations of its meaning be made. And although the meaning of the word "custody" under federal statutory provisions relating to habeas corpus may not be clearly established at present, it is clear that from the time of the Jones decision in 1963, there has been a change in the court's attitude as to what may constitute "in custody." As a result, many of the Supreme Court's decisions from the Jones Case to the present, where the issue was what, under federal habeas corpus provisions, constitutes "in custody" in violation of federal constitutional rights, have been overrulings of previous Supreme Court decisions. (See, for example, Carafas v La Vallee (1968) 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, infra § 8; Peyton v Rowe (1968) 391 US 54, 20 L Ed 2d 426, 88 S Ct 1549, infra § 9; and Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. (1973) 411 US 345, 36 L Ed 2d 294, 93 S Ct 1571, infra § 7, all of which overruled one or more previous Supreme Court decisions.) The Supreme Court itself has recognized the change and has described it as the development of an expansive definition of the "in custody" requirement (§ 4, infra). The general trend is manifest, but solid general principles and established standards for determining what constitutes "in custody" are not clearly discernible. Although recognizing the aforementioned expansive definition, the court also maintains that the purpose of the custody requirement is to preserve the writ as a remedy for severe restraints on individual liberty (§ 3, infra). In regard to tests for determining what constitutes "in custody," the court has, in finding the requirement to be satisfied, pointed to the fact that the petitioner was subject to restraints not shared by the public generally, but there is other language by the court which arguably indicates that this test may not be as broad as it literally appears to be (§ 5, infra).

  From the standpoint of what particular circumstances or what particular types of restraint are sufficient to satisfy the custody requirement for one seeking federal habeas corpus relief on the ground that he is in custody in violation of the Federal Constitution, the Supreme Court has held that a prisoner who has been placed on parole can meet the "in custody" requirement (§ 6, infra). Moreover, one who has been released on his own recognizance following his conviction in a state court has been held to be "in custody" for the purpose of applying for a writ of habeas corpus for violation of federal constitutional rights (§ 7, infra). It has been held that the fact that a petitioner has served his sentence and is unconditionally released prior to final adjudication of his petition for habeas corpus does not moot the petitioner's cause, but it has also been held that no writ will issue where it is clear from the time when the petition is filed that the restraint on the petitioner will end before disposition of his petition can be had (§ 8, infra). Also, the Supreme Court has held that the custody requirement is satisfied by a prisoner who seeks federal habeas corpus relief from confinement which he would or might be subjected to in the future (§ 9, infra).

[b] Practice pointers

  Following the decision in Peyton v Rowe (1968) 391 US 54, 20 L Ed 2d 426, 88 S Ct 1549, which opened the door to challenges to confinement which a prisoner was not presently subjected to, 5 a question arose concerning the proper forum for filing for habeas corpus where more than one jurisdiction was involved. For example, if a prisoner is imprisoned in one state and wishes to challenge a sentence entered against him in another state, should his petition be filed in the Federal District Court in the state where he is imprisoned or in the Federal District Court in the state where the sentence he wants to challenge was entered? 6 On the authority of Braden v 30th Judicial Circuit Court (1973) 410 US 484, 35 L Ed 2d 443, 93 S Ct 1123, it appears that counsel faced with this type of problem should file in the Federal District Court located in the state where the matter to be challenged took place. In the Braden Case, the court found that a prisoner serving a sentence in Alabama could file for habeas corpus in a Federal District Court located in Kentucky where the petitioner sought to assert his right to a speedy trial in regard to a Kentucky indictment for which Kentucky had lodged a detainer against the petitioner. The court held that a prisoner's physical presence within the territorial confines of a district is not an invariable prerequisite to the exercise of a District Court's habeas corpus jurisdiction, and that 28 USCS § 2241(a) requires nothing more than that the court issuing the writ have jurisdiction over the custodian of the prisoner. The court furthermore held that a state holding a prisoner in immediate confinement acts as agent for another state which has lodged a detainer against the prisoner. In regard to a somewhat related question, it should be noted that by the provisions of28 USCS § 2241 (d), a prisoner contesting a conviction and sentence of a state court of a state which contains two or more federal judicial districts, who is confined in a district within the state other than that in which the sentencing court is located, has the option of seeking habeas corpus either in the district where he is confined or the district where the sentencing court is located.  

Footnotes:

5 § 9, infra.

6 See, for example, Word v North Carolina (1969, CA4 Va &CA4 NC) 406 F2d 352.

II. General principles

§ 3. Purpose of "in custody" requirement

  The Supreme Court has observed that the purpose of the "in custody" requirement in federal statutory provisions for habeas corpus is to preserve the writ as a remedy for severe restraints on individual liberty.

  Such was the statement of the court in Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. (1973) 411 US 345, 36 L Ed 2d 294, 93 S Ct 1571, where it was held that a person released on his own recognizance upon being convicted by a state court is "in custody" within the meaning of 28 USCS §§ 2241(c)(3) and 2254(a) authorizing federal courts to issue writs of habeas corpus in behalf of persons who are "in custody" in violation of the Federal Constitution. Since habeas corpus is an extraordinary remedy whose operation is to a large extent uninhibited by traditional rules of finality and federalism, said the court, its use has been limited to cases of special urgency, leaving more conventional remedies for cases in which the restraints on liberty are neither severe nor immediate.

§ 4. Expansive definition of "in custody"

  The Supreme Court has recognized the development of an expansive definition of the "in custody" requirement of the federal statutory provisions for habeas corpus.

  Thus, citing such cases as Peyton v Rowe (1968) 391 US 54, 20 L Ed 2d 426, 88 S Ct 1549, Carafas v La Vallee (1968) 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, and Jones v Cunningham (1963) 371 US 236, 9 L Ed 2d 285, 83 S Ct 373, 92 ALR2d 675, the court in Braden v 30th Judicial Circuit Court (1973) 410 US 484, 35 L Ed 2d 443, 93 S Ct 1123, commented that a more expansive definition of the "custody" requirement of the habeas corpus statute had been adopted in recent years. This, said the court, has led to the emergence of new classes of prisoners who are able to petition for habeas corpus.

§ 5. Restraints not shared by public generally as test of "in custody"

  Moving away from the former emphasis on the necessity for physical restraint in order to establish custody, 7 the Supreme Court has expressed the view in the following cases that the fact that a petitioner is subject to restraints not shared by the public generally is indicative of his being "in custody" so as to warrant the issuance of a writ of habeas corpus under federal statutory provisions. 

  Observing that under 28 USCS § 2241 the availability of the writ of habeas corpus is limited to those "in custody," but that the statute does not attempt to mark the boundaries of "custody," nor in any way other than by the use of that word, attempt to limit the situations in which the writ may be used, the court in Jones v Cunningham (1963) 371 US 236, 9 L Ed 2d 285, 83 S Ct 373, 92 ALR2d 675, declared that history, usage, and precedent can leave no doubt that, besides physical imprisonment, there are other restraints on a man's liberty, restraints not shared by the public generally, which have been thought sufficient in the English‑speaking world to support the issuance of habeas corpus. Accordingly, the court determined that restraints on a petitioner's liberty to do those things which in this country free men are entitled to do are enough to invoke the help of habeas corpus. Thus, the court concluded that parole which imposes conditions significantly confining and restraining a petitioner's freedom is enough to keep him in the custody of the members of a state parole board imposing such condition.

  Relying on Jones v Cunningham, supra, the court in Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. (1973) 411 US 345, 36 L Ed 2d 294, 93 S Ct 1571, designated the fact that the petitioner was subject to restraints not shared by the public generally, as one of the reasons for holding that a person who is released on his own recognizance is "in custody" within the meaning of the federal habeas corpus statute. Stating that the petitioner's obligation to appear at all times and places as ordered by any court or magistrate of competent jurisdiction constituted such restraint, the court pointed out that the petitioner could not come and go as he pleased, that his freedom of movement rested in the hands of state judicial officers, who could demand his presence at any time and without a moment's notice, and that disobedience to such restraint was itself a criminal offense.

  *Caution: The true standard or test for the "in custody" requirement may not be as broad as the language in the Jones and the Hensley Cases, both supra, indicates. There is, for example, tempering language in the Hensley Case itself where the court remarked that habeas corpus is an extraordinary remedy whose use has been limited to cases of special urgency, leaving more conventional remedies for cases in which the restraints on liberty are neither severe nor immediate.

Footnotes:

7 See, for example, Wales v Whitney (1885) 114 US 564, 29 L Ed 277, 5 S Ct 1050, (ovrld Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. 411 US 345, 36 L Ed 2d 294, 93 S Ct 1571); and Stallings v Splain (1920) 253 US 339, 64 L Ed 940, 40 S Ct 537 (ovrld Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. 411 US 526, 36 L Ed 2d 294, 93 S Ct 1571), in which cases the court spoke in terms of the need for "actual" restraint or "actual" confinement or the present means of enforcing it.

III. Particular circumstances as constituting custody

§ 6. Parole

  The Supreme Court in the following cases held or recognized that a prisoner who has been placed on parole can still meet the "in custody" requirement under federal statutory provisions in order to obtain a writ of habeas corpus for violation of federal constitutional rights.

  In Jones v Cunningham (1963) 371 US 236, 9 L Ed 2d 285, 83 S Ct 373, 92 ALR2d 675, the court held that a state prisoner who had been released into the custody of the state parole board was in the "custody" of the members of the parole board within the meaning of 28 USCS § 2241(c)(3). When the petitioner first filed his petition for habeas corpus alleging that his sentence as a third offender was based in part on a conviction which was invalid because his federal constitutional right to counsel had been denied, he was a prisoner in a state penitentiary, but shortly before his case came before the Fourth Circuit Court of Appeals, he was paroled. Thereafter, the Court of Appeals dismissed the case, holding that the case was moot as to the superintendent of the state penitentiary, who was the original respondent, since the petitioner was no longer in the superintendent's custody, and that in addition the members of the state parole board could not be added as respondents since they did not have physical custody of the person of the petitioner. Reversing the Court of Appeals' decision as to the refusal to allow the members of the parole board to be added as respondents, the Supreme Court pointed out that history, usage, and precedent left no doubt that, besides physical imprisonment, there are other restraints on a man's liberty, restraints not shared by the public generally, which have been thought sufficient to support the issuance of habeas corpus. Pointing out that the state statute provided that a paroled prisoner should be released "into the custody of the Parole Board," and that the parole order itself placed the petitioner "under the custody and control" of the state parole board, the court said that in fact as well as in theory, the custody and control of the parole board involved significant restraints on the petitioner's liberty because of his conviction and sentence, which were in addition to those imposed by the state upon the public generally. In the instant case, continued the court, the prisoner was confined by the parole order to a particular community, house, and job at the sufferance of his parole officer. Moreover, said the court, the prisoner could not drive a car without permission, had to periodically report to his parole officer, had to permit the officer to visit his home and job at any time, and had to follow the parole officer's advice. The court added that the prisoner could be rearrested at any time the parole board or the parole officer believed that he had violated a term or condition of his parole. Reasoning that such restrictions significantly restrained the petitioner's liberty to do those things which in this country free men are entitled to do, the court concluded that although the petitioner's parole released him from immediate physical imprisonment, it imposed conditions which significantly confined and restrained his freedom so as to keep him in the "custody" of the members of the state parole board within the meaning of the habeas corpus statute.

  *Comment: Weber v Squire (1942) 315 US 810, 86 L Ed 1209, 62 S Ct 800, wherein a habeas corpus petitioner's cause had been determined to be moot as a result of his being paroled, was distinguished by the court in Jones v Cunningham, supra, on the ground that in the Weber Case the court's finding of mootness was based on the fact that the particular respondent, a warden of a federal penitentiary, no longer held the petitioner in his custody. Indeed, in the Jones Case, the court, although finding that the petitioner was "in custody" of the parole board, held that the petitioner's cause had been rendered moot as to the superintendent of the state penitentiary where the petitioner had been incarcerated prior to his parole.

  Similarly, in Humphrey v Cady (1972) 405 US 504, 31 L Ed 2d 394, 92 S Ct 1048, where a petitioner seeking federal habeas corpus challenged the constitutional validity of a state's statutory procedures for commitment and the conditions of his confinement, the court noted that although after the petition for certiorari had been filed, the petitioner was released on parole to the custody of the Secretary of the State Department of Health and Social Services, that change in his custody did not necessarily moot his claims. The court continued that the release on parole simply required the substitution of the Secretary for the prison warden as respondent.

§ 7. Bail and recognizance

  The Supreme Court held in the following case that a person who was released on his own recognizance upon being convicted by a state court was "in custody" so as to enable him to apply for a writ of habeas corpus for violation of federal constitutional rights.

  Thus, in Hensley v Municipal Court, San Jose‑Milpitas Judicial Dist. (1973) 411 US 345, 36 L Ed 2d 294, 93 S Ct 1571, where the petitioner, challenging a state court conviction on First and Fourteenth Amendment grounds, sought a writ of habeas corpus, the court held that a person released on his own recognizance upon being convicted by a state court is "in custody" within the meaning of 28 USCS §§ 2241(c)(3) and 2254(a). The petitioner was convicted of a misdemeanor in a state court and was sentenced to serve one year in jail and to pay a fine. At all times following his conviction he was at large on his own recognizance. While pursuing his state court remedies he remained at large under an order of the state trial court staying execution of the sentence, with extensions of that stay being granted by members of the United States Supreme Court acting as circuit justices and by the Ninth Circuit Court of Appeals while the petitioner pursued his habeas corpus remedy in the federal courts. Reversing the decision of the Court of Appeals for the Ninth Circuit that the petitioner was not "in custody" within the meaning of the federal statutory provision authorizing federal courts to issue writs of habeas corpus, the Supreme Court pointed out that the custody requirement of the habeas corpus statute is designed to preserve the writ of habeas corpus as a remedy for severe restraints on individual liberty, and that since habeas corpus is an extraordinary remedy whose operation is to a large extent uninhibited by traditional rules of finality and federalism, its use has been limited to cases of special urgency, leaving more conventional remedies for cases in which the restraints on liberty are neither severe nor immediate. Determining that by applying the foregoing principle the petitioner was in custody for purposes of the habeas corpus statute, the court pointed out that in the first place the petitioner was subject to restraints not shared by the public generally in that he was obligated to appear at all times and places as ordered by any court or magistrate of competent jurisdiction. Secondly, continued the court, the state had emphatically indicated its determination to put the petitioner behind bars and had taken every possible step to secure that result, so that the petitioner remained at large only by the grace of a stay entered first by the state trial court and then extended by two Justices of the United States Supreme Court. This need to keep the stay in force, said the court, was itself an unusual and substantial impairment of the petitioner's liberty. Commenting that even if the petitioner remained in jail only long enough to have his petition filed in the District Court, his release by order of the District Court would not jeopardize his "custody" for purposes of a habeas corpus action, the court concluded that the purposes and history of the writ would not be served by a holding that under the circumstances in the instant case, the petitioner's failure to spend even 10 minutes in jail was enough to deprive the District Court of power to hear his constitutional claim.

§ 8. Unconditional release

  Although not dealing with the issue expressly in terms of the "in custody" requirement, the Supreme Court in the following cases has held or recognized that the fact that a petitioner serves his sentence and is unconditionally released prior to final adjudication of his petition, under federal statutory provisions, for a writ of habeas corpus for violation of federal constitutional rights, does not necessarily moot the petitioner's cause.
  Foreshadowing what was to become the majority rule in Carafas v La Vallee, 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, infra, the dissenting Justices in Parker v Ellis (1960) 362 US 574, 4 L Ed 2d 963, 80 S Ct 909 (ovrld Carafas v La Vallee, 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556), suggested that the "in custody" requirement of 28 USCS § 2241(c) was not a bar to the petitioner's obtaining relief through federal habeas corpus where the petitioner was released from his incarceration in a state prison, having served his sentence with time off for good behavior, prior to the time when his case could come before the Supreme Court. The petitioner had alleged that his state court trial had denied him due process of law as guaranteed by the Fourteenth Amendment, but the majority of the Supreme Court held that the case had become moot by virtue of the petitioner's release from prison. The dissenters pointed out that although it was true that under 28 USCS § 2241(c) the writ will not issue unless the applicant is "in custody," the statute does not impose the same restriction upon the grant of relief, but rather under28 USCS § 2243 , the federal courts are given a broad grant of authority to "dispose of the matter as law and justice require." In the instant case, continued the dissent, the "in custody" prerequisite to issuance of the writ was no longer relevant because the function of the writ‑‑to provide and to facilitate inquiry into the validity of the applicant's claim‑‑had already been fully served, the dissenters noting that the district judge ordered that the petitioner's application be heard upon affidavit, depositions, and the record of the trial, and that the latter alone conclusively substantiated the petitioner's allegations so that all that remained was to determine what form of relief should be given. In an additional dissent, Mr. Justice Douglas pointed out that although the petitioner's detention had been terminated, his controversy with the state in which he was convicted had not ended and that his loss of certain civil rights due to his conviction prevented the case from becoming moot even though the sentence had been satisfied. Mr. Justice Douglas concluded that the custody requirement, if any, had been satisfied when the Supreme Court took jurisdiction of the case.
  Although not expressly discussing whether the petitioner in question was "in custody," the court in Carafas v La Vallee (1968) 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, held that a petition for habeas corpus filed with a Federal District Court, attacking a state conviction as violating the Federal Constitution, is not moot because the petitioner was unconditionally released from custody upon expiration of his sentence before his claim was finally adjudicated and while it was awaiting appellate review by the United States Supreme Court. The petitioner had first applied to a Federal District Court for a writ of habeas corpus in June 1963, at which time he was in custody. Commenting that it was clear that the petitioner's cause was not moot since in consequence of his conviction he suffered many disabilities such as being unable to engage in certain businesses, being unable to serve as an official of a labor union, being unable to vote in any election held in the state where he was convicted, and being unable to serve as a juror, the court went on to say that the substantial issue, however, was not mootness in the technical or constitutional sense, but rather whether the statute defining the habeas corpus jurisdiction of the federal judiciary in respect to persons in state custody was available in the instant case. Overruling the decision in Parker v Ellis (1960) 362 US 574, 4 L Ed 2d 963, 80 S Ct 909, the court concluded that once the federal jurisdiction has attached in the District Court, it is not defeated by the release of the petitioner prior to completion of the proceedings on such application. The court went on to say that although the federal habeas corpus statute requires that the applicant be "in custody" when the application for habeas corpus is filed, the statute does not limit the relief that may be granted to discharge of the applicant from physical custody. Pointing out that during the time between the filing of his application in June 1963, and his unconditional release from custody in March 1967, the petitioner's application was under consideration in various courts, the court concluded that the petitioner was entitled to consideration of his application for relief on its merits. The court, moreover, stated that the petitioner was suffering, and would continue to suffer, serious disabilities because of the law's complexities and not because of his fault, if his claim that he had been illegally convicted was meritorious.
  *Comment: There is evidence to indicate that a petitioner cannot obtain habeas corpus relief if he does not apply for it before his release. One commentator has said of the Carafas Case, supra: "The negative pregnant of the not‑moot holding is that habeas relief is not available to those who apply for the writ after their release, even though they may be subject to the same disabilities which the Court saw as sufficient to warrant a remedy in Carafas." 8 Moreover, such a conclusion is strenghtened by the apparent continued authority of the holding in Ex parte Baez (1900) 177 US 378, 44 L Ed 813, 20 S Ct 673, infra, that where it is obvious at the time of application for the writ that the petitioner will be released before disposition of the petition can be made, no writ will issue. 

  And in Levy v Parker (1969) 396 US 1204, 24 L Ed 2d 25, 90 S Ct 1, a case involving the question whether a petitioner for habeas corpus should be admitted to bail pending determination of the merits, Douglas, J., as individual Justice, relied on Carafas v La Vallee (1968) 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, supra, in commenting that the running of the petitioner's sentence would not moot the petition for habeas corpus, such petition raising questions as to the constitutional validity of one of the provisions of the Uniform Code of Military Justice under which the petitioner had been convicted.

  *Caution: Zimmerman v Walker (1943) 319 US 744, 87 L Ed 1700, 63 S Ct 1027, which involved an unconditional release and where the Supreme Court in a memorandum decision found that the cause was moot because the person on whose behalf the habeas corpus relief was sought had been released from the respondent's custody, although not expressly overruled, must be considered at least as somewhat questionable authority. The Zimmerman Case was relied on by the court in Parker v Ellis (1960) 362 US 574, 4 L Ed 2d 963, 80 S Ct 909, and the Parker Case was, in turn, overruled in the Carafas Case, supra.

<>

  Although not completely in tune with the modern trend toward "the adoption of a more expansive definition of the 'custody' requirement of the habeas statute," 9 it seems that some authority still attaches to the view that where it is obvious from the outset that the restraint of which the petitioner complains will end before disposition of his petition can be had, no writ will issue. 

  The primary authority relied upon as establishing this view is Ex parte Baez (1900) 177 US 378, 44 L Ed 813, 20 S Ct 673, where the defendant was denied leave to file an original petition for habeas corpus and certiorari in the United States Supreme Court to review his conviction of having illegally voted in Puerto Rico elections, since it was obvious that before a return to the writ of habeas corpus could be made or any other action taken, the sentence would expire and the prisoner would be no longer in custody. As a result of the prisoner's conviction, he was sentenced to 30 days' imprisonment, and after he started to serve the sentence, he filed for a writ of habeas corpus alleging, inter alia, that his confinement was in violation of the Constitution of the United States. The court pointed out that even if it issued the writ on the next court day after the petition had been presented, the imprisonment of the petitioner would have expired 6 days after the writ was issued and 14 days before the person having custody of him would be required to make his return.

  Refusing to grant a writ of habeas corpus, the court in Re Lincoln (1906) 202 US 178, 50 L Ed 984, 26 S Ct 602, noted, inter alia, that the petitioner's application for the writ had not been made until near the end of his short sentence. The petitioner was convicted of illegally selling intoxicants to certain Indians and was sentenced to 60 days in jail and to pay a fine. The imprisonment began on February 10, and the application was filed with the Supreme Court on April 2. Reciting the holding in Ex parte Baez, supra, the court pointed out that the sentence of 60 days had expired before the case was submitted, and that, indeed, the sentence had almost expired before the application was made for the writ.

  The authority of the Baez Case has been fortified more recently in the dissent in Parker v Ellis (1960) 362 US 574, 4 L Ed 2d 963, 80 S Ct 909, supra, where Chief Justice Warren noted that the Baez court's observation that, as a practical matter, the writ could not be issued and the applicant produced for a hearing before the date scheduled for his release, so that mootness could be anticipated, was a proper application of the "in custody" requirement.

  And, citing both the dissent in the Parker Case, supra, and the Baez Case, supra, the court in Carafas v La Vallee (1968) 391 US 234, 20 L Ed 2d 554, 88 S Ct 1556, supra, noted that if there has been, or will be, an unconditional release from custody before inquiry can be made into the legality of detention, it has been held that there is no habeas corpus jurisdiction.

Footnotes:

8 Note, Developments in the Law‑‑Federal Habeas Corpus. 83 Harv L Rev 1038 at page 1077.

9 Braden v 30th Judicial Circuit Court (1973) 410 US 484, 35 L Ed 2d 443, 93 S Ct 1123.

§ 9. Future confinement

  In the following cases, the Supreme Court held that a prisoner seeking federal statutory habeas corpus relief for violation of federal constitutional rights was "in custody" for purposes of the petitioner's attack on confinement he would or might be subjected to in the future.

  In Peyton v Rowe (1968) 391 US 54, 20 L Ed 2d 426, 88 S Ct 1549, the court held that a prisoner serving consecutive sentences is "in custody" for the purposes of 28 USCS § 2241(c)(3), and accordingly is entitled to apply for a petition for habeas corpus attacking a sentence which he is scheduled to serve in the future. One of the prisoners in the instant case was sentenced to 20 years' imprisonment following his conviction on a charge of felonious abduction, which sentence was consecutive to a 30‑year sentence for rape. The prisoner alleged that his conviction for felonious abduction was constitutionally defective on grounds of double jeopardy, involuntariness of his guilty plea, failure of the indictment to state an offense, and inadequacy of representation by trial counsel. The other prisoner was imprisoned under a number of sentences totaling more than 60 years, and he asserted that three consecutive 5‑year sentences imposed for housebreaking were invalid because of inadequate representation by counsel at the time he entered pleas of guilty. Overruling McNally v Hill (1934) 293 US 131, 79 L Ed 238, 55 S Ct 24, which had held that the federal habeas corpus statute did not authorize attacks upon future consecutive sentences, the court said that the McNally decision represented an unnecessarily narrow interpretation of the "in custody" requirement. Stating that the "in custody" provision is not free from ambiguity, the court, however, pointed out that in common understanding "custody" comprehends the prisoners' status for the entire duration of their imprisonment. The court continued that nothing on the face of 18 USCS § 2241 militated against an interpretation which viewed the prisoners as being "in custody" under the aggregate of the consecutive sentences imposed on them, and that under such an interpretation the prisoners would be considered to be "in custody in violation of the Constitution" if any consecutive sentence they were scheduled to serve was imposed as the result of a deprivation of constitutional rights. Having previously commented that the approach taken in the McNally Case undermined the character of the writ of habeas corpus as the instrument for resolving fact issues not adequately developed in the original proceedings and was also at odds with the writ's purpose to provide for swift judicial review of alleged unlawful restraints on liberty, the court asserted that the approach which the court now advocated was consistent with the canon of construction that remedial statutes should be liberally construed. Moreover, continued the court, such a construction also eliminated the inconsistencies between the purpose and practice which flowed from the McNally holding, with the result that meaningful factual hearings on alleged constitutional deprivations could be conducted before memories and records grew stale and would permit the opportunity to challenge defective convictions and obtain relief without having to spend unwarranted months or years in prison.

  In Braden v 30th Judicial Circuit Court (1973) 410 US 484, 35 L Ed 2d 443, 93 S Ct 1123, the court held that a prisoner was "in custody," for the purposes of 28 USCS § 2241(c)(3), where the prisoner was imprisoned in one state and had instituted federal habeas corpus proceedings against another state which had indicted him and had lodged a detainer against him in the state where he was imprisoned. The state which had indicted him and lodged the detainer against him had denied the prisoner's repeated requests for a speedy trial for the offense for which he had been indicted, and the prisoner, through the habeas corpus action, asserted that he was being denied a speedy trial in violation of the Federal Constitution. Relying on Peyton v Rowe (1968) 391 US 54, 20 L Ed 2d 426, 88 S Ct 1549, supra, the court pointed out that the issuance of a writ of habeas corpus on behalf of a prisoner who is "in custody" in violation of the Federal Constitution is not limited to a prisoner who is attacking only his current confinement, but that the prisoner may also use habeas corpus proceedings as a means of attacking confinement which might be imposed in the future. The court, in addition, reasoned that the prisoner's warden in the state where he was imprisoned acted as the agent of the other state in holding the prisoner subject to the other state's detainer.
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