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I. Preliminary matters 


_ 1. Introduction 





[a] Scope 


	This annotation<fn 1>  collects and discusses the modern state cases<fn 2>  which have dealt with the question of when, for the purpose of obtaining relief under state statutory provisions for habeas corpus,<fn 3>  a person is in custody of governmental authorities.<fn 4>          





	Relevant statutes are discussed in the annotation only to the extent that they are reflected in the reported cases within the scope of the annotation, and thus the reader is advised to check the latest relevant enactments in the jurisdiction of interest.





Footnotes





1. The present annotation supersedes the annotation at 77 ALR2d 1307  entitled "Right of one at large on bail to writ of habeas corpus," and the annotation at 92 ALR2d 682  entitled "Parolee's right to habeas corpus."


Since the annotation is concerned with the cases representing the current status of the law on the annotated subject, the annotation emphasizes those cases reported since the publication of the annotation at 77 ALR2d 1307 , but earlier decisions have been included where necessary to state accurately the law of certain jurisdictions.


3. The United States Supreme Court cases dealing with the question of when a person is "in custody" for the purpose of obtaining relief under federal statutory provisions for habeas corpus are discussed in the annotation at 36 L Ed 2d 1012 .


4. Cases wherein the custody or restraint is by private persons, as in child custody cases, as well as cases wherein the custody or restraint is by military authorities, are excluded from the annotation.





[b] Related matters





Right to credit for time spent in custody prior to trial or sentence.77 ALR3d 182.





Discharge on habeas corpus of one held in extradition proceedings as precluding subsequent extradition proceedings. 33 ALR3d 1443.





Court's power in habeas corpus proceedings relating to custody of child to adjudicate questions as to child's support. 17 ALR3d 764.





Comment Note.--When criminal case becomes moot so as to preclude review of or attack on conviction or sentence. 9 ALR3d 462.





Court's power and duty, pending determination of habeas corpus proceeding on merits, to admit petitioner to bail. 56 ALR2d 668.





Habeas corpus on ground of deprivation of right to appeal. 19 ALR2d 789.





Availability of federal habeas corpus relief, under 28 USCS __ 2241 and 2254 , in child custody cases. 49 ALR Fed 674.





Propriety of federal court's considering state prisoner's petition under 28 USCS _ 2254  where prisoner has exhausted state remedies as to some, but not all, claims in petition. 43 ALR Fed 631.





Exhaustion of state remedies as condition of issuance by federal court of writ of habeas corpus for release of state prisoner--Supreme Court cases. 54 L Ed 2d 873.





When is person "in custody," so as to make him eligible for remedy, under federal statutory provisions for habeas corpus, for violation of federal constitutional rights--Supreme Court cases. 36 L Ed 2d 1012 .





	Yackle, Postconviction Remedies. 





-------------Supplement-----------------


_ 1[b] Related matters.





Right of extraditee to bail after issuance of governor's warrant and pending final disposition of habeas corpus claim, 13 ALR5th 118





Sufficiency of evidence, for purposes of death penalty, to establish statutory aggravating circumstance that defendant committed murder while under sentence of imprisonment, in confinement or correctional custody, and the likeÄpost-Gregg cases, 67 ALR4th 942





When is person "in custody" in violation of Federal Constitution, so as to be eligible for relief under federal habeas corpus legislation. Supreme Court cases, 104 LED2d 1122





39 Am Jur Trials 157, Historical aspects and procedural limitations of federal habeas corpus





41 Am Jur Trials 349, Habeas Corpus: pretrial rulings





Auto-Cite(R): Cases and annotations referred to herein can be further researched through the Auto-Cite(R) computer-assisted research service. Use Auto-Cite to check citations for form, parallel references, prior and later history, and annotation references.


----------------------------------------------------------------------------------------





_ 2. Summary and comment


[a] Generally





Habeas corpus is a high prerogative writ which furnishes an extraordinary remedy to secure the release, by judicial decree, of persons who are restrained of their liberty or kept from the control of persons entitled to their custody.<fn 5>





An actual or physical restraint is necessary to warrant interference by habeas corpus, and there must be a duress or restraint of the person whereby he is prevented from exercising the liberty of going when and where he pleases. A restraint which precludes freedom of action in this respect is sufficient notwithstanding the lack of confinement in a jail or prison, but mere moral restraint is not sufficient.<fn 6>





On the theory that a person released on bail or on his own recognizance remains in constructive custody, a number of courts have taken the view that a person at large on bail or on his own recognizance may obtain a writ of habeas corpus to investigate the legality of the restraint upon him (_ 3[a], infra). On the other hand, some courts have taken the position that a person at large on bail or on his own recognizance is not so restrained of his liberty as to be entitled to a writ of habeas corpus (_ 3[b], infra), since such a person already enjoys the liberty he seeks by the writ of habeas corpus.





The question whether a person released on parole is under such restraint or is "in custody" as will entitle him to relief by writ of habeas corpus usually arises in instances where the petitioner has made application for a writ of habeas corpus seeking absolute discharge before he has been granted a parole. It is not then uncommon for the petitioner to be released on parole pending a hearing upon the application, or pending an appeal from the denial of an application. The other instances in which the question arises occur when the application for a writ is instituted after the parole has been granted and the petitioner has been released subject to the terms of the parole. A number of courts have taken the view that the conditions of a parole sufficiently restrain the parolee's liberty so as to entitle him to the writ of habeas corpus (_ 4[a], infra). Other courts have taken the view that a parolee is not restrained of his liberty to such a degree as is necessary to entitle him to the writ of habeas corpus (_ 4[b], infra).





A few courts have also held that a person who is placed on probation is sufficiently restrained of his liberty to entitle him to a writ of habeas corpus (_ 5, infra).





Although, generally, habeas corpus is not available to attack a sentence where the petitioner is not yet serving it, or where the petitioner is serving a concurrent sentence the validity of which he does not question,<fn 7>  nevertheless, in some cases it has been held that habeas corpus may be used to attack a sentence though the petitioner is still restrained under a prior sentence, as where the sentence attacked substantially affects eligibility for parole from the present sentence, or where, by granting the writ, the court can order a proper determination of the validity of the sentence at the present time instead of postponing such determination to a distant date when witnesses are scattered, memories have dimmed, and other evidence is no longer accessible (_ 6, infra).





In several cases involving persons other than those discussed above, the courts have held that such persons were so restrained of their liberty as to be entitled to the writ of habeas corpus, but in other similar cases, the courts have held that under the circumstances, such persons were not so restrained of their liberty as to be entitled to the writ (_ 7, infra).





Footnotes


5. 39 Am Jur 2d, Habeas Corpus _ 8.


6. 39 Am Jur 2d, Habeas Corpus _ 25.


7. 39 Am Jur 2d, Habeas Corpus _ 26 .





[b] Practice pointers





Counsel should note that in order to invoke the remedy by writ of habeas corpus, it must appear not only that the petitioner is restrained of his liberty, but also that such restraint is involuntary. Thus, the writ will not issue if the restraint that is the basis of the petition is self-invited. For example, in State v Richburg (1964) 42 Ala App 495, 168 So 2d 628, the court stated that habeas corpus is not available to an accused free on bail who contrives to have his bail canceled and voluntarily surrenders himself to the sheriff for the purpose of securing the writ, reasoning that the writ of habeas corpus is available only to a person who is in actual physical custody, and that such restraint is involuntary.





Counsel should also note that unless the petition and writ of habeas corpus are addressed to the person who allegedly has custody of the petitioner, the relief sought might be denied. Thus, for example, in Fehl v Lewis (1937) 155 Or 499, 64 P2d 648, the court, dismissing an appeal from an order quashing the petition and writ of habeas corpus directed to the warden of the penitentiary, stated that it was bound to give effect to the fact that the prisoner had been released on parole, and that if he was in custody at all, he was in custody of the parole officer and parole board. The court added that neither the parole officer nor any member of the parole board was a party to the action, and that any order that could be made upon the defendant to produce the prisoner would be ineffective.





In general, a state prisoner may not apply for habeas corpus in federal court unless he has exhausted his remedies in the state courts, or unless there is an absence of available state corrective process or the existence of circumstances that render such process ineffective to protect the rights of the petitioner. Accordingly, counsel should first pursue the state remedies before applying to the Federal District Court for habeas corpus unless it would be futile to pursue his state remedies, or they are otherwise inadequate.<fn 8>





Footnote


39 Am Jur 2d, Habeas Corpus _ 22.





For an annotation addressing the issue of the propriety of a federal court hearing a state prisoner's habeas corpus petition where the petitioner has exhausted state remedies as to some, but not all of the claims in the petition, see the annotation at 43 ALR Fed 631 . 





II. Particular persons as being in custody 





_ 3. Person released on bail or on own recognizance


[a] View that person is "in custody"





On the theory that a prisoner who is out on bail or on his own recognizance remains in constructive custody, the courts in the following cases held that a person at large on bail or on his own recognizance may obtain a writ of habeas corpus to investigate the legality of the restraint upon him.





Cal. Re Smiley (1967) 66 Cal 2d 606 , 58 Cal Rptr 579, 427 P2d 179; Re Berry (1968) 68 Cal 2d 137 , 65 Cal Rptr 273, 436 P2d 273, 67 BNA LRRM 2657; Re Panchot (1968) 70 Cal 2d 105 , 73 Cal Rptr 689, 448 P2d 385; Re Cox (1970) 3 Cal 3d 205 , 90 Cal Rptr 24, 474 P2d 992; Re Catalano (1981)29 Cal 3d 1  , 171 Cal Rptr 667, 623 P2d 228, 106 BNA LRRM 2565, 94 CCH LC _55340.





Williams v Department of Motor Vehicles (1969, 2d Dist) 2 Cal App 3d 949 , 83 Cal Rptr 76; Re Brindle (1979, 5th Dist) 91 Cal App 3d 660 , 154 Cal Rptr 563; In Re Wessley W. (1981, 2d Dist) 125 Cal App 3d 240 , 181 Cal Rptr 401.





DC. Costello v Palmer (1902) 20 App DC 210


Ga. Soviero v State (1964) 220 Ga 119, 137 SE2d 471.


Kan. Henderson v Schenk (1981) 6 Kan App 2d 562, 631 P2d 246.


Nev. Marshall v Warden, Nevada State Prison (1967) 83 Nev 442, 434 P2d 437 (by implication); Jacobson v State (1973) 89 Nev 197, 510 P2d 856; Franklin v State (1973) 89 Nev 382, 513 P2d 1252.


Pa. Commonwealth ex rel. Paulinski v Isaac (1979) 483 Pa 467, 397 A2d 760, cert den 442 US 918, 61 L Ed 2d 286 , 99 S Ct 2841; Commonwealth v Hess (1980) 489 Pa 580, 414 A2d 1043.


Commonwealth v Orman (1979) 268 Pa Super 383, 408 A2d 518.


RI. Lemme v Langlois (1968) 104 RI 352, 244 A2d 271; Mello v Superior Court (1977) 117 RI 578, 370 A2d 1262.


Tex. Ex parte Trillo (1976, Tex Crim) 540 SW2d 728 (ovrld on other grounds Aguilar v State (Tex Crim) 621 SW2d 781); Ex parte Arms (1979, Tex Crim) 582 SW2d 434; Ex parte Robinson (1982, Tex Crim) 641 SW2d 552.


Wis. State ex rel. Kelley v Posner (1979, App) 91 Wis 2d 301, 282 NW2d 633 (by implication); State ex rel. Wohlfahrt v Bodette (1980, App) 95 Wis 2d 130, 289 NW2d 366.





In Re Smiley (1967) 66 Cal 2d 606 , 58 Cal Rptr 579, 427 P2d 179, the court stated that the use of habeas corpus has not been restricted to situations in which the applicant is in actual, physical custody, but has been invoked to relieve a wide variety of other restraints on a man's liberty. Thus, the court continued, habeas corpus is available to one who has been released on parole, or on bail, and that in the latter case, the petitioner is constructively in custody and subject to restraint since the primary purpose of bail, whether before or after conviction, is practical assurance that he will attend upon the court when his presence is required. Stating that this reasoning applies with equal force to one who has been released on his own recognizance, the court explained that in the present case, it could not be argued that release on recognizance lacked meaningful sanctions, the court noting that a statute required a defendant to file an agreement in writing promising to appear at all times and places ordered and waiving extradition if he fails to do so, and made willful failure to appear punishable as an independent crime. The court explained that such an individual is not free to go where he will, but is subject to restraints not shared by the public generally, and thus he is therefore under sufficient constructive custody to permit him to invoke the writ. The court added that its decision on the issue was reinforced by the legislature when it provided that a defendant released on his own recognizance may be required nevertheless to give bail or other security, and that the court may order that the defendant be committed to actual custody unless he gives such bail or gives such other security. <fn 9>





In Jacobson v State (1973) 89 Nev 197, 510 P2d 856, the court, construing a statute granting the remedy of habeas corpus to every person unlawfully committed, detained, confined, or restrained of his liberty, under any pretense whatever, held that the remedy of habeas corpus may be utilized by one at large on bail who not only seeks to test the constitutionality of the law under which he is charged, but also challenges probable cause to hold him for trial. The court explained that it was evident that one who is in constructive custody by reason of bail is subject to a form of restraint since the purpose of bail is to assure that he will attend upon the court when his presence is required. The court concluded that it was equally apparent that the availability of the writ should not turn on whether the accused was illegally restrained by reason of a constitutionally infirm law, or because of insufficient proof to hold him to answer.<fn 10>





In Commonwealth ex rel. Paulinski v Isaac (1979) 483 Pa 467, 397 A2d 760, cert den 442 US 918, 61 L Ed 2d 286 , 99 S Ct 2841, the court rejected the argument that since at the time the defendants petitioned for a writ of habeas corpus they were released on bail, the issue of the lawfulness of their custody was moot and action on the merits of the petition was improper. Noting that by its very nature, a petition for a writ of habeas corpus is appropriate only where the relator is in "custody," the court explained that the relator need not be incarcerated to meet this threshold requirement. The court pointed out that in the present case, the record demonstrated that the defendants were subject to conditions and restrictions which restrained their freedom and which were not shared by the public generally, in that they were not free to leave the city and were subject to immediate incarceration if they did so. In addition, it was stated, the defendants were subject to appear in court at the demand, not only of the court, but also of their bonding company. The court concluded that the restraints on a petitioner bound over for court and released on bail were sufficient to satisfy the custody requirement of a habeas corpus petition.<fn 11>





In Ex parte Trillo (1976, Tex Crim) 540 SW2d 728 (ovrld on other grounds Aguilar v State (Tex Crim) 621 SW2d 781), the court held that the petitioner was "in custody" for habeas corpus purposes even though he was out on bail or on his own personal bond. The court reasoned that even though the petitioner was not physically incarcerated, the restraints on his liberty were severe and immediate. The court concluded that all cases holding to the contrary were overruled to the extent that they conflicted with its holding.<fn 12>    





-------------Supplement-----------------


_ 3[a] View that person is "in custody"





Also holding or recognizing that a prisoner who is out on bail or on his own recognizance remains in constructive custody so that he may obtain a writ of habeas corpus:





US. United States ex rel. Grundset v Franzen (1982, CA7 Ill) 675 F2d 870  ; Arias v Rogers (1982, CA7 Ill) 676 F2d 1139  ; Lydon v Justices of Boston Municipal Court (1982, CA1 Mass) 698 F2d 1, revd on other gnds 466 US 294, 80 L Ed 2d 311 , 104 S Ct 1805  ; Hutson v Justices of Wareham Dist. Court (1982, DC Mass) 552 F Supp 974 (denying petition pending exhaustion of state remedies)  ; Turoso v Cleveland Municipal Court (1982, CA6 Ohio) 674 F2d 486, cert den (US) 74 L Ed 2d 145 , 103 S Ct 177 (exhaustion doctrine applicable)  


----------------------------------------------------------------------------------------





Footnotes





9. In holding that habeas corpus was an appropriate remedy even though the petitioner was at liberty on his own recognizance, the court disapproved of Re Gow (1903) 139 Cal 242, 73 P 145, Re Application of Bocci (1927) 84 Cal App 269, 257 P 888, Re Application of Henderson (1933) 133 Cal App 191, 23 P2d 780, and Re Application of Stanridge (1937) 23 Cal App 2d 95 , 72 P2d 162, insofar as they were inconsistent with such a conclusion.


10. In so holding, the court expanded the pronouncements in Re Philipie (1966) 82 Nev 215, 414 P2d 949, 62 BNA LRRM 2711, and in Applications of Laiolo (1967) 83 Nev 186, 426 P2d 726, wherein it was held that the remedy of habeas corpus could be utilized by one who was released on bail and who challenges the constitutionality of the statute or ordinance under which he is charged. It was noted that those decisions were limited because the issue before the court was similarly limited.


11. In so holding, the court impliedly overruled Commonwealth ex rel. Yambo v Jennings (1971) 220 Pa Super 186, 286 A2d 909, wherein it was held that the defendants were not entitled to a writ of habeas corpus where it appeared that they were released from custody when they posted bail. The court pointed out that cases involving petitions for a writ of habeas corpus directed by a parolee to his parole board have no applicability where the petitioner is at the time of his appeal released on bail and not in custody of anyone, and certainly not in custody of the person from whom he seeks release. It was emphasized that since the defendants had already secured relief which could be afforded by a petition for a writ of habeas corpus, namely, release on bail, to now say that such release on bail is not placing the defendants at liberty would be an incongruity.


12. The court referred to the following cases: Ex parte Dumas (1939) 137 Tex Crim 524, 132 SW2d 883; Ex parte Villafranca (1944) 147 Tex Crim 610, 183 SW2d 461; Ex parte Cravens (1949) 153 Tex Crim 341, 220 SW2d 467; Ex parte Puente (1958) 166 Tex Crim 439, 314 SW2d 306; Ex parte Brown (1964, Tex Crim) 374 SW2d 895; Ex parte Bradford (1964, Tex Crim) 383 SW2d 933; Ex parte Stewart (1970, Tex Crim) 456 SW2d 906; and Ex parte Putnam (1970, Tex Crim) 456 SW2d 916.





[b] View that person is not "in custody"





The following cases held or recognized that a person at large on bail or on his own recognizance is not so restrained of his liberty as to be entitled to a writ of habeas corpus.





Ala. Shuttlesworth v State (1962) 42 Ala App 34, 151 So 2d 734, cert den 275 Ala 698, 151 So 2d 738; State v Richburg (1964) 42 Ala App 495, 168 So 2d 628.





Ariz. Re Petition of Walker (1962) 92 Ariz 125, 374 P2d 878, reh den 92 Ariz 328, 376 P2d 857.





Kilberg v State (1971) 14 Ariz App 421, 484 P2d 33.





Ark. Lane v State (1950) 217 Ark 114, 229 SW2d 43, motion den 217 Ark 428, 230 SW2d 480.





Conn. Apuzzo v Jacobs (1966) 26 Conn Super 430, 226 A2d 110.





Fla. State ex rel. McLeod v Logan (1924) 87 Fla 348, 100 So 173.





Idaho. Application of Carpenter (1965) 88 Idaho 567, 401 P2d 800.





Ill. Creek v Clark (1981) 88 Ill 2d 54, 57 Ill Dec 836, 429 NE2d 1199,26 ALR4th 447.





Ky. Robinson v Bax (1952, Ky) 247 SW2d 38; Ex parte Noel (1960, Ky) 338 SW2d 903.





La. Dodge's Case (1819) 6 Mart 569.





Hendershott v Young (1956) 209 Md 257, 120 A2d 915.





Minn. State v Clark (1965) 270 Minn 181, 132 NW2d 811.





Miss. Keller v Romero (1974, Miss) 303 So 2d 481; Bradley v State (1978, Miss) 355 So 2d 675.





Mo. Hyde v Nelson (1921) 287 Mo 130, 229 SW 200, 14 ALR 339.





Ghan v French (1930, Mo App) 32 SW2d 777.





Mont. Degesualdo v Crist (1973) 162 Mont 540, 511 P2d 1323.





Neb. Spring v Dahlman (1892) 34 Neb 692, 52 NW 567





NJ. Ex parte Robilotto (1953) 24 NJ Super 209, 94 A2d 207.





NY. Butts v Justices of Court of Special Sessions (1971, 2d Dept) 37 App Div 2d 607 , 323 NYS2d 619, app dismd 29 NY2d 707 , 325 NYS2d 747, 275 NE2d 331; State ex rel. Sutton v Glick (1971, 1st Dept) 38 App Div 2d 513 , 326 NYS2d 542; People ex rel. McLaughlin v Monroe (1974, 2d Dept)44 App Div 2d 575  , 353 NYS2d 33.





People ex rel. Kriloff v Noble (1962) 35 Misc 2d 651 , 230 NYS2d 878; People ex rel. Luetje v Ketcham (1965) 45 Misc 2d 802 , 257 NYS2d 681; People ex rel. Modica v Hoy (1966) 51 Misc 2d 579 , 273 NYS2d 634; People v Solomon (1977) 91 Misc 2d 760 , 398 NYS2d 643.





ND. Green v Wiese (1956, ND) 78 NW2d 776.





Ohio. Re Calhoun (1976) 47 Ohio St 2d 15, 1 Ohio Ops 3d 10, 350 NE2d 665.





Okla. Angel v State (1963, Okla Crim) 386 P2d 645.





Or. White v Gladden (1956) 209 Or 53, 303 P2d 226.





SC. Logan v State (1814) 5 SCL 415, 7 SCL 493.





SD. Application of Painter (1970) 85 SD 156, 179 NW2d 12.





Wash. Ex parte Powell (1937) 191 Wash 152, 70 P2d 778.





W Va. State ex rel. Titus v Hayes (1965) 150 W Va 151, 144 SE2d 502.





In Application of Carpenter (1965) 88 Idaho 567, 401 P2d 800, wherein the petitioner sought a writ of habeas corpus after he had been released on his own recognizance, the court stated that it is the generally accepted rule that a writ of habeas corpus will not lie when the petitioner is not under actual physical restraint or in actual custody. The court distinguished the case of Ex parte Rash (1943) 64 Idaho 521, 134 P2d 420, wherein the petitioner obtained a writ of habeas corpus while released on bail pending trial. The court pointed out that in the Rash Case, the court was faced with a peculiar set of circumstances, and while the case was indicative that actual confinement was not necessary for issuance of a writ of habeas corpus, that decision should not be expanded to authorize issuance of a writ of habeas corpus when the element of physical confinement or restraint of liberty is absent. The court explained that the function of the writ of habeas corpus is to grant a person confined or restrained of his liberty an opportunity to question the lawfulness of his detention or restraint. Rejecting the petitioner's contention that the trial court's refusal to examine the record on preliminary examination because he was not restrained of his liberty so as to authorize the full powers of the court granted under habeas corpus was an unreasonable technical determination, the court pointed out that such an argument overlooked the nature of the extraordinary writ and the functions to be served by it.





In Creek v Clark (1981) 88 Ill 2d 54, 57 Ill Dec 836, 429 NE2d 1199, 26 ALR4th 447 , the court held that actual or physical restraint of a defendant is necessary to allow him standing to petition for a writ of habeas corpus, and accordingly the defendant's release on bail did not constitute being "in custody" or being "otherwise restrained of his liberty," as those terms were used in a statute which provided, in part, that every person imprisoned or otherwise restrained of his liberty could apply for habeas corpus to obtain relief from such imprisonment or restraint. The court explained that the term "custody" as used in the statute referred to physical control or possession and could not be considered as a concept which was susceptible to a constructive definition. It was noted that the justification for the rule was that a person at large on bail already enjoys the liberty which is normally sought by the writ of habeas corpus. The court concluded that despite the federal cases in support of the defendant's contention that a person on bail has standing to petition for a writ of habeas corpus, those cases were considered in the context of the federal habeas corpus statute (28 USCS __ 2241 to 2255 ), and as such, they were not controlling on the construction of the state statute.





In People v Solomon (1977) 91 Misc 2d 760 , 398 NYS2d 643, the court stated that in order for the writ of habeas corpus to exist there must be an actual physical restraint of the relator, and thus, a person who is at liberty on bail has been held not to be so restrained of his liberty that he would be entitled to the writ. 


-------------Supplement---------------





_ 3[b] View that person is not "in custody"  





	Rule that person at large on bail or on his own recognizance is not so restrained of his liberty as to be entitled to writ of habeas corpus also supported by:





NY. Bayless v Wandel (1983) 119 Misc 2d 82 , 462 NYS2d 396





Pa. Commonwealth v Smith (1984) 336 Pa Super 636, 486 A2d 445  


----------------------------------------------------------------------------------------





_ 4. Person released on parole





[a] View that person is "in custody"





The courts in the following cases held or recognized that a parolee's restraint of liberty is such as will entitle him to relief by writ of habeas corpus, such decisions usually being based upon the theory that the parolee remains a constructive prisoner.





Cal. Re Bandmann (1958) 51 Cal 2d 388 , 333 P2d 339; Re Jones (1962) 57 Cal 2d 860 , 22 Cal Rptr 478, 372 P2d 310; Re Smiley (1967) 66 Cal 2d 606 , 58 Cal Rptr 579, 427 P2d 179; Re Sturm (1974) 11 Cal 3d 258 , 113 Cal Rptr 361, 521 P2d 97; Re Catalano (1981) 29 Cal 3d 1 , 171 Cal Rptr 667, 623 P2d 228, 106 BNA LRRM 2565, 94 CCH LC _55340.





Re Wells (1975, 2d Dist) 46 Cal App 3d 592 , 121 Cal Rptr 23; Re Wessley W. (1981, 2d Dist) 125 Cal App 3d 240 , 181 Cal Rptr 401.





Colo. Schooley v Wilson (1962) 150 Colo 483, 374 P2d 353.





Fla. Carnley v Cochran (1960, Fla) 123 So 2d 249, revd on other grounds 369 US 506, 8 L Ed 2d 70 , 82 S Ct 884, conformed to (Fla) 143 So 2d 327.





Kan. Baier v State (1966) 197 Kan 602, 419 P2d 865.





Me. Thoresen v State (1968, Me) 239 A2d 654; Staples v State (1971, Me) 274 A2d 715.





Minn. State ex rel. Atkinson v Tahash (1966) 274 Minn 65, 142 NW2d 294.





Mo. State v Gray (1966, Mo) 406 SW2d 580.





Nev. Garnick v Miller (1965) 81 Nev 372, 403 P2d 850; Dixon v Warden, Nevada State Prison (1969) 85 Nev 703, 462 P2d 753.





Pa. Commonwealth ex rel. Ensor v Cummings (1966) 420 Pa 23, 215 A2d 651; Commonwealth ex rel. Campbell v Russell (1966) 420 Pa 26, 215 A2d 652.





Commonwealth ex rel. Alexander v Rundle (1965) 206 Pa Super 530, 214 A2d 304.





Wash. Monohan v Burdman (1975) 84 Wash 2d 922, 530 P2d 334; Re Petition of Haynes (1981) 95 Wash 2d 648, 628 P2d 809 (ovrld on other grounds Hews v Evans, 99 Wash 2d 80, 660 P2d 263).





In Re Sturm (1974) 11 Cal 3d 258 , 113 Cal Rptr 361, 521 P2d 97, the court held that the fact that the petitioner for a writ of habeas corpus was released on parole since the filing of the petition did not render the matter moot. The court explained that the petitioner remained within the constructive control of the parole board even though he had been released from actual physical custody, and thus he could apply for the writ of habeas corpus.





See Baier v State (1966) 197 Kan 602, 419 P2d 865, in which the court held that a prisoner who institutes a motion to vacate a judgment and sentence and is released on parole from the state penitentiary while his appeal from a denial of his motion by the District Court is pending remains in "custody" within the meaning of the statute, and the questions presented are not thereby rendered moot. The court noted that the nature of the remedy sought was intended to provide in a sentencing court a remedy exactly commensurate with that which had previously been available by habeas corpus in the District Court in whose jurisdiction the prisoner was confined. The court pointed out that a parole is the release of a prisoner to the community by the parole board prior to the expiration of his term, subject to conditions imposed by the board and to its supervision. The court further pointed out that if the conditions of the parole are violated by the parolee, he is brought before the board for a hearing, and in the event the violation is established, the board may revoke the parole. The court said that although a parolee is not physically confined "behind bars," nevertheless he lacks the freedom of movement and activity enjoyed by the public generally, and the right of the board to impose conditions and maintain supervision, all of which occur under the cloud of an unexpired sentence, places the parolee in the status of one whose freedom is under significant restraint.





In State ex rel. Atkinson v Tahash (1966) 274 Minn 65, 142 NW2d 294, the court held that a state prisoner, released from a state institution and in custody of the adult corrections commission under conditions imposed by that body and subject to revocation, is entitled to the remedy of habeas corpus. The court overruled its earlier decision in State ex rel. Koalska v Rigg (1956) 247 Minn 149, 76 NW2d 504, and in State ex rel. Ferrario v Rigg (1961) 259 Minn 565, 108 NW2d 309, which was that a person placed on parole is not considered restrained of his liberty to such a degree as to be entitled to the benefit of a writ of habeas corpus.





In Monohan v Burdman (1975) 84 Wash 2d 922, 530 P2d 334, the court held that the restrictions, limitations, and conditions attached to the usual parole status constitute a form of "custody" falling within the reach of habeas corpus relief. The court explained that a parolee, unlike the ordinary citizen, is subject to supervision by his parole officer, limited in his mode, manner, and place of living and travel, restricted as to his associates and type of employment, and subject to reincarceration in the event of a breach of any conditions of his parole. Thus, the court said, he is not a free man in the commonly accepted sense. The court pointed out that in the present case, the prisoner sought a writ of habeas corpus with respect to the cancellation of a tentative parole release date. It was explained that the potentially adverse effects of the petitioner's tentative parole release date cancellation were sufficiently significant collateral consequences to retrieve his petition from the limbo of mootness, although he was no longer physically incarcerated by virtue of that release date revocation. The court emphasized that it was not unlikely that his supervising parole officer or a future sentencing judge, in the event of an infraction of the rules of parole or law, might well consider the rescission of his initial parole release date as a factor mitigating against continued parole or possible probation. The court thus concluded that for purposes of its consideration on the merits, the petitioner's application for a writ of habeas corpus was not moot.


-------------Supplement----------------





_ 4[a] View that person is "in custody"





Also holding or recognizing that person released on parole is "in custody" for purpose of obtaining relief under state habeas corpus statute:





Tex. Ex parte Elliott (1988, Tex Crim) 746 SW2d 762  


----------------------------------------------------------------------------------------





[b] View that person is not "in custody"





The courts in the following cases held or recognized that a parolee is not restrained of his liberty to such a degree as to be entitled to a writ of habeas corpus.





Ala. Williams v State (1963) 42 Ala App 140, 155 So 2d 322, cert den 275 Ala 702, 155 So 2d 323.





Ga. Sorrow v Vickery (1971) 228 Ga 191, 184 SE2d 462.





Ill. People ex rel. Williams v Morris (1976) 44 Ill App 3d 39, 2 Ill Dec 631, 357 NE2d 851.





McGloin v Warden of Maryland House of Correction (1958) 215 Md 630, 137 A2d 659.





NJ. State v Ballard (1951) 15 NJ Super 417, 83 A2d 539, affd 9 NJ 402, 88 A2d 537.





NY. People ex rel. Wilder v Markley (1970) 26 NY2d 648 , 307 NYS2d 672, 255 NE2d 784; People ex rel. Furtak v Mancusi (1970) 26 NY2d 966 , 311 NYS2d 10, 259 NE2d 481; People ex rel. Kurz v Deegan (1970) 26 NY2d 966 , 311 NYS2d 10, 259 NE2d 481; People ex rel. Yacobellis v McKendrick (1971) 28 NY2d 808 , 321 NYS2d 911, 270 NE2d 729; People ex rel. Romano v Warden, Bronx House of Detention (1971) 28 NY2d 928 , 323 NYS2d 174, 271 NE2d 703.





People ex rel. Willard v McMann (1969, 4th Dept) 32 App Div 2d 874 , 302 NYS2d 41; People ex rel. Addamson v Mancusi (1970, 4th Dept) 34 App Div 2d 731, 311 NYS2d 778; People ex rel. Sanderson v Mancusi (1971, 4th Dept) 36 App Div 2d 1008 , 321 NYS2d 408; People ex rel. Sieling v Mancusi (1971, 4th Dept) 36 App Div 2d 1008 , 321 NYS2d 446; People ex rel. Buckley v Mancusi (1971, 4th Dept) 36 App Div 2d 1008 , 321 NYS2d 447; People ex rel. Sellers v Mancusi (1972, 4th Dept) 40 App Div 2d 758 , 337 NYS2d 544; People ex rel. Tucker v Board of Parole (1977, 2d Dept) 56 App Div 2d 585 , 391 NYS2d 191; People ex rel. Martin v Bombard (1977, 2d Dept) 60 App Div 2d 658 , 400 NYS2d 368; People ex rel. Brooks v New York State Bd. of Parole (1978, 2d Dept) 65 App Div 2d 763 , 410 NYS2d 4; People ex rel. Ali v Sperbeck (1978, 2d Dept) 66 App Div 2d 827 , 411 NYS2d 344.





Okla. Ex parte Davis (1915) 11 Okla Crim 403, 146 P 1085.





Or. White v Gladden (1956) 209 Or 53, 303 P2d 226.





In Sorrow v Vickery (1971) 228 Ga 191, 184 SE2d 462, the court stated that it is fundamental that habeas corpus is available to test the legality of present confinement only, and that if the applicant is no longer incarcerated, there is nothing for the courts to adjudicate. The court pointed out that in the present case, the defendant had been released from confinement on parole, and accordingly the proceeding was rendered moot.





In People ex rel. Williams v Morris (1976) 44 Ill App 3d 39, 2 Ill Dec 631, 357 NE2d 851, the court rejected the petitioner's contention that the conditions imposed on a parolee were such as to cause him to be restrained of his liberty, or in "constructive" custody, within the contemplation of a statute providing for relief by way of habeas corpus. The court explained that for purposes of the statute, actual custody or imprisonment was required, and therefore a parolee contending that he was entitled to absolute discharge due to the expiration of his sentence was not entitled to bring a habeas corpus action. Although recognizing that a parolee remains at all times in the legal custody of the department of corrections and subject to the authority of the parole and pardon board until the expiration of his sentence, it was pointed out that a parolee is not imprisoned and is subject to reimprisonment only if he violates a condition of his parole. The court further pointed out that no one has actual custody or physical control of the parolee, and where, as in the present case, the parolee is at liberty to come into court on his own, there is little sense in directing a writ of habeas corpus to a parole officer or parole board whose only authority to take physical custody of the parolee is dependent upon the parolee breaching a condition of his parole. The court said that the statute was intended to provide relief to a prisoner who had satisfied the judgment under which he was confined and sought to obtain his release from imprisonment, and thus was not susceptible to a "constructive custody" interpretation. The court concluded that considering the history and nature of habeas corpus, actual custody was necessary for maintaining the action, and moreover mandamus was available to the petitioner and was the appropriate remedy to compel the department of corrections to perform acts which it was required to perform.





But see People ex rel. Bassin v Israel (1975) 31 Ill App 3d 744, 335 NE2d 53, an appeal from the dismissal of a petition for a writ of habeas corpus directed to the warden of a penitentiary where the petitioner was incarcerated, in which the court stated that the fact that the defendant was to be paroled to another county did not render the issue moot. It was pointed out that there were adverse collateral legal consequences flowing from the restrictions inherent in the parole system which were enough to prevent a habeas corpus action from terminating ignominiously in the limbo of mootness.





Impliedly overruling an earlier case,<fn 13>  the court in People ex rel. Wilder v Markley (1970) 26 NY2d 648 , 307 NYS2d 672, 255 NE2d 784, held that since the defendant had been released on parole, his liberty was no longer restrained to such a degree as to entitle him to the extraordinary writ of habeas corpus.   


-------------Supplement-----------------





_ 4[b] View that person is not "in custody"





Habeas corpus petitions of Cuban nationals who entered United States, as part of "Freedom Flotilla," and who were detained in Bureau of Prison facility, were rendered moot by subsequent parole. Alonso-Martinez v Meissner (1983) 225 US App DC 270, 697 F 2d 1160 . 


----------------------------------------------------------------------------------------


Footnote





People ex rel. Zangrillo v Doherty (1963) 40 Misc 2d 505 , 243 NYS2d 694.





_ 5. Person released on probation





The courts in the following cases held or recognized that a person placed on probation is restrained of his liberty to such a degree as to be entitled to a writ of habeas corpus.





Cal. People v Haynes (1980, 4th Dist) 104 Cal App 3d 118 , 164 Cal Rptr 552; In Re Wessley W. (1981, 2d Dist) 125 Cal App 3d 240 , 181 Cal Rptr 401.





Fla. Ex parte Bosso (1949, Fla) 41 So 2d 322.





Me. Thoresen v State (1968, Me) 239 A2d 654.





Mo. Nicholson v State (1975, Mo) 524 SW2d 106.





Nev. Garnick v Miller (1965) 81 Nev 372, 403 P2d 850; Marshall v Warden, Nevada State Prison (1967) 83 Nev 442, 434 P2d 437.





In Ex parte Bosso (1949, Fla) 41 So 2d 322, wherein the petitioner for a writ of habeas corpus was put on probation for a period of 5 years, the court held that the petitioner was sufficiently restrained by the order of probation to justify the court's testing its validity by way of habeas corpus.





See Nicholson v State (1975, Mo) 524 SW2d 106, an appeal from a judgment denying the defendant's motion to vacate a sentence and set aside a conviction of making and uttering an insufficient funds check, wherein the court held that the defendant who had been placed on probation on the condition that he make restitution of the check, pay the costs of the proceedings, and obey all the laws, was "in custody" for purposes of the rule relating to motions to vacate sentences and set aside convictions. The court explained that custody is not limited to actual physical incarceration, and that the defendant in the present case was hardly a free man. It was pointed out that persons on probation are subject to such conditions as are imposed by the court granting the probation, and that such conditions may include curfews, restrictions on travel, abstinence from alcohol, and prohibitions against associating with certain persons. The court added that bond may be required and the probationer may be required to appear intermittently to submit proof that he has complied with all the conditions of his probation and conducted himself as a peaceful and law-abiding citizen. It was emphasized that probation may be revoked at any time for violation of any of these conditions, and sentence may be imposed or ordered executed without credit for the period of probation served.





To similar effect, see State v Gray (1966, Mo) 406 SW2d 580, wherein the court held that a prisoner who had been released on parole during the pendency of an appeal from an order denying his motion to vacate was "in custody" for the purpose of invoking the rule to vacate a sentence and set aside a conviction. It was indicated that "custody" includes restraints other than actual imprisonment.





In an original habeas corpus proceeding wherein the defendant claimed that she was unconstitutionally denied the assistance of counsel when she entered a plea of guilty to the felony of passing a bad check, the court held in Garnick v Miller (1965) 81 Nev 372, 403 P2d 850, that the writ of habeas corpus was available to one on probation. The court pointed out that a statute provided, in part, that every person unlawfully committed, detained, confined, or restrained of his liberty, under any pretense whatever, may prosecute a writ of habeas corpus to inquire into the cause of such imprisonment or restraint. The court pointed out that by the explicit language of the statute, neither confinement nor imprisonment was a requisite for habeas corpus, and that unlawful restraint was enough. The court reasoned that one on probation remains in the legal custody of the state and under the control of its agents, and to that extent, such a person is restrained of his liberty.





In People ex rel. Doty v Kreuger (1970) 26 NY2d 881 , 309 NYS2d 932, 258 NE2d 215, the court held that a prisoner who had been released on probation was no longer restrained of his liberty to such a degree as to entitle him to the extraordinary writ of habeas corpus. 


-------------Supplement-----------------





_ 5  Person released on probation





Also holding or recognizing that persons released on probation are in custody for purposes of seeking habeas corpus relief:





Tex. Ex parte Duncan (1990, Tex App Houston (1st Dist)) 796 SW2d 562





Convicted felon who was fined, ordered to perform 180 hours of community service, and placed on supervised probation for three years was not "detained" within meaning of state habeas corpus statute. McClenny v Murray (1993) 246 Va  132, 431 SE2d 330 . 


----------------------------------------------------------------------------------------





_ 6. Person ordered to serve concurrent or consecutive sentences





Under the circumstances of the following cases, it was held that a person seeking habeas corpus relief was "in custody" for purposes of his attack on a sentence to run concurrently or consecutively.





In Grayson v Wainwright (1976, Fla) 330 So 2d 461, the court stated that although a prisoner serving one sentence has never begun the service of a consecutive sentence imposed for a different offense, the sentence slated to begin in the future as well as the underlying judgment are susceptible of collateral attack. The court pointed out that a prisoner serving consecutive sentences is "in custody" under any one of them. It was noted that in the present case, the petitioner sought a writ of habeas corpus challenging the validity of a detainer lodged against him by Louisiana officials while he was serving a life sentence in Florida, and that service of the Louisiana sentence in the present case had already begun, but was interrupted when the petitioner was brought to Florida for trial. Because the detainer was grounded on the unserved portion of the Louisiana sentence, the court determined that the petitioner was "in custody" under the detainer for purposes of challenging the detainer's validity. The court added that it is generally recognized that the detainer itself has significant custodial consequences, whatever its legal justification.





But see Byers v Cochran (1962, Fla) 143 So 2d 319, wherein it appeared that the petitioner who was serving a sentence sought a writ of habeas corpus to attack a sentence to be served in the future, and where the court held that the petitioner was not entitled on habeas corpus to question the validity of a consecutive sentence which he had not yet begun to serve, since he was already in custody under a sentence which he did not question. The court noted that once the petitioner had completed serving his present sentence and had commenced serving the one questioned, he could petition for a writ of habeas corpus to attack the second sentence.





See Parris v State (1974) 232 Ga 687, 208 SE2d 493, where the court held that a federal prisoner could attack a prior state sentence even though the petition was not initially filed until after the state sentence was completed. The prisoner alleged that his federal sentence had been enhanced because of the prior state conviction, and was obtained in violation of the prisoner's right to counsel. The court explained that if the prisoner could factually support his claim, he would be suffering collateral consequences in the nature of a due process violation if a void state conviction was used to enhance a federal sentence. The court stated that if one serving consecutive sentences is in custody under any one of them, he may attack a completed prior sentence.





In State ex rel. Jackson v Henderson (1971) 260 La 90, 255 So 2d 85 (ovrld on other grounds State v Lewis (La) 367 So 2d 1155, the court rejected the state's contention that a prisoner's attack on a future sentence was premature since the prisoner would still be confined by virtue of an earlier sentence, reasoning that under the state's postconviction remedies, the courts may consider the merits of a petition for habeas corpus postconviction relief even though the petitioner is not entitled to immediate release from all confinement if successful in his attack on the present conviction. The court explained that for purposes of the statute, a person "in custody" by virtue of several sentences, whether they be consecutive or concurrent, is, practically speaking, in custody for the aggregate of his sentences, both with regard to the potential duration of the confinement as well as with regard to eligibility for release by parole. The court concluded that the proper meaning of the statute was that the state court to which an application for habeas corpus postconviction relief is presented should consider it unless it appears that the person in custody is not entitled to be set at liberty with regard to the sentence attacked.





See Commonwealth ex rel. Stevens v Myers (1965) 419 Pa 1, 213 A2d 613, later app 424 Pa 377, 227 A2d 649, wherein the court indicated that the "custody" requirement for habeas corpus purposes was satisfied by a petitioner who collaterally attacked the validity of a final judgment of sentence even though he had not yet begun to serve the sentence imposed. The court explained that a refusal to permit the employment of the writ in the present circumstances would result in placing essential emphasis on the history of the writ rather than upon its suitable employment in maintaining the balance "nice, clear, and true between the state and the accused."





See also Commonwealth ex rel. Alexander v Rundle (1965) 206 Pa Super 530, 214 A2d 304, wherein the defendant sought a writ of habeas corpus attacking the first sentence on which he was on "constructive parole," while serving the second or later sentence, in which the court held that based on the opinion in Commonwealth ex rel. Stevens v Myers (1965) 419 Pa 1, 213 A2d 613, later app 424 Pa 377, 227 A2d 649, supra, the defendant had the right to question the validity of the original sentence by habeas corpus proceedings. The court noted that "constructive parole" is a general term used in cases where a prisoner is paroled from one offense so that he may begin to serve another consecutive sentence. The court explained that the defendant should not be denied the right to assert and prove the want of due process in his original trial until 20 or more years hence with all the additional burdens which accompany passage of those additional years. The court concluded that if the defendant was presently serving the back time on his original sentence, he had the right to question that sentence, and on the other hand, if he was a constructive parolee from that sentence, following the reasoning of Stevens, he was still under sufficient restraint to justify a hearing on his petition for a writ of habeas corpus by which he sought to prove it to be in violation of his constitutional rights.





In Brady v Langlois (1968) 104 RI 301, 243 A2d 906, the court rejected the state's argument that habeas corpus does not lie to attack a sentence which the petitioner has not yet begun to serve. The court noted that in the present case, it was assumed that the second of two consecutive sentences had not commenced, and that the petitioner was still serving the first of the two sentences. The court followed the United States Supreme Court decision in Peyton v Rowe (1968) 391 US 54,20 L Ed 2d 426  , 88 S Ct 1549, which held that a state prison inmate who is serving consecutive sentences is "in custody" under any one of them for habeas corpus purposes, and may challenge the legality of a sentence he is scheduled to serve in the future.





In Re Powell (1979) 92 Wash 2d 882, 602 P2d 711, the court stated that release from confinement is no longer the sole function of the writ of habeas corpus, and that an unlawful conviction can serve as a restraint on liberty due to collateral consequences affecting one adjudged to be a habitual criminal. The court explained that an unlawful conviction also serves as a restraint on liberty due to its effect on the parole process and potential effect on future minimum sentences and actual time served. Moreover, the court said, it creates difficulties for a former prisoner attempting to re-establish himself or herself with society upon release from prison. The court emphasized that habeas corpus relief can serve to relieve the stigma and burden of an invalid sentence regardless of its position in relation to other sentences. Noting that a petitioner is under a restraint if he has limited freedom because of a court decision in a civil or criminal proceeding, and thus is confined and subject to iminent confinement, or is under some other disability resulting from a judgment or sentence in a criminal case, the court said that it was appropriate to consider the petitioner's claim in the present case that a restraint arising from a drug conviction was unlawful even though she had to serve a lawful concurrent sentence.  





_ 7. Other persons





In the following cases involving persons not otherwise discussed in __ 3-6, supra, it was held that such persons were in custody or restrained of their liberty to such a degree as to be entitled to writs of habeas corpus.





In Re Shapiro (1975) 14 Cal 3d 711 , 122 Cal Rptr 768, 537 P2d 888, a federal prisoner sought a writ of habeas corpus on the ground that a state detainer had been improperly placed against him at his place of confinement, and on the basis of the failure of the adult authority to accord him parole revocation hearings. Holding that the prisoner had the right to bring the action, the court pointed out that it was clear that the lodging of the detainer resulted in a cognizable detriment to the prisoner, and acted as a limited type of custody to which the habeas corpus could be directed. The court pointed out that the detainer precluded his application for choice work duty, resulting in ineligibility for furloughs for work or school purposes, and ineligibility for federal parole to the community.





See Re Catalano (1981) 29 Cal 3d 1 , 171 Cal Rptr 667, 623 P2d 228, 106 BNA LRRM 2565, 94 CCH LC _55340, wherein the court observed that the defendants, sentenced to a fine or imprisonment, were under sufficient restraint entitling them to habeas corpus relief.





In a proceeding for a writ of habeas corpus wherein it appeared that the petitioner had been sentenced but had obtained a temporary stay for the purpose of allowing her to exhaust her state remedies, the court held in State v Givner (1979) 119 NH 778, 407 A2d 824, that she remained under the obligation to report for incarceration when called, and that this constituted sufficient custody for obtaining the writ. The court rejected the state's contention that because the petitioner was not presently incarcerated, the court could not consider her petition. The court reasoned that the theory that actual incarceration is necessary in habeas corpus has given way to a more realistic view of custody.





Where two attorneys petitioned for a writ of habeas corpus contending that they were being unlawfully restrained by virtue of an order of a judge whereby the attorneys were required to represent an accused in a capital murder case without being retained by the accused or appointed by the court pursuant to indigency statutes, the court in Ex parte Bain (1978, Tex Crim) 568 SW2d 356, held that if the facts asserted by the attorneys were true, the order of the judge constituted a "restraint" within the scope of habeas corpus relief. It was noted that after the attorneys' "designation" as counsel for the defendant, they announced that they were "not ready" at a trial setting and were immediately held in contempt of court, taken into custody, and held until they made bail pending a hearing before another judge. It was pointed out that they were later purged of contempt only when they agreed to prepare for the defense of the defendant, but they expressly reserved their objections and exceptions to the court's earlier orders.





In the following cases involving persons not otherwise discussed in 3-6, supra, it was held that such persons were not in custody or were not so restrained of their liberty as to be entitled to writs of habeas corpus.





Although recognizing that a person is in constructive custody for purposes of obtaining a writ of habeas corpus if he may later lose his liberty, the court held in re Wessley W. (1981, 2d Dist) 125 Cal App 3d 240 , 181 Cal Rptr 401, that the trial court had erred in granting the petitioner a writ of habeas corpus where it appeared that he could not be placed into custody since his probation had been terminated 13 years earlier. The court noted that the petition for the writ contained a claim of constructive custody, in that the petitioner's name was still listed with various law enforcement agencies, and that the listing had caused the petitioner embarrassment in filling out various professional applications. The court said that the record was completely devoid of any facts to support the trial court's finding of constructive custody, and although it appeared that the petitioner's conviction was listed on his "rap sheet," such a listing in and of itself did not constitute constructive custody.





Affirming an order dismissing a petition for a writ of habeas corpus for relief from a detainer warrant issued by the state pardon and parole board while the petitioner was in federal custody, the court held in People ex rel. Petraborg v Fields (1973) 14 Ill App 3d 1025, 303 NE2d 160, that the writ of habeas corpus was not the proper remedy to gain relief from the detainer warrant issued by the state parole board since the petitioner was not in "custody" for purposes of a statute providing for relief by way of habeas corpus. The court noted that the statute provided, in part, that if it appeared that the prisoner was in custody by virtue of process from any court legally constituted, he could be discharged under certain circumstances. The court explained that because a petition for habeas corpus is literally a request for the production of the body, the term "custody" as used in the statute referred to physical control or possession and could not be considered as a concept which was susceptible to a constructive definition. The court pointed out that in the present case, there could be no doubt that the petitioner was in control and possession of federal authorities, and consequently, a writ of habeas corpus was not a proper remedy.





And in People ex rel. Birt v Grenis (1980, 2d Dept) 76 App Div 2d 872 , 428 NYS2d 494, a habeas corpus proceeding, the court held that in view of the petitioner's conditional release, he was no longer restrained of his liberty, and was thus not entitled to a writ of habeas corpus.





And see People ex rel. Hampton v Schrader (1970, 2d Dept) 34 App Div 2d 1000 , 312 NYS2d 740, wherein the court dismissed as moot an appeal from a judgment dismissing a writ of habeas corpus sought by the petitioner who had been released from institutional confinement and placed on aftercare at a rehabilitation center, on the ground that he was not restrained in his liberty and was thus not entitled to the writ.





Upon evidence that the petitioner seeking a writ of habeas corpus was arrested for operating a motor vehicle while under the influence of an intoxicant, and was released without any deposit or bond being posted, and that subsequently the petitioner deposited $225 with the police department and was given a paper in recognition of this amount entitled "bail receipt," the court held in State ex rel. Kelley v Posner (1979, App) 91 Wis 2d 301, 282 NW2d 633, that the petitioner was not entitled to a writ of habeas corpus. The court explained that although the petitioner received a receipt titled "bail receipt" from the police department, he did not in fact post bail, but rather, he posted what would more properly be called a deposit receipt. The court added that since a failure to appear in court operates as a plea of no contest, and a forfeiture of the deposit, the action is fundamentally distinguishable from that which is normally involved in a proceeding where bail is involved. The court stated that in a situation where a defendant posts bail but fails to appear on the hearing date, the normal procedure is for the bail to be forfeited, and for the defendant then again to be arrested for failing to appear in court. The court further explained that a person on bail is normally not allowed to leave the jurisdiction of the court, at least without prior approval, and that when only a deposit is made, there is no restraint on the defendant, and the failure to appear in court merely creates a forfeiture of the money deposited. More importantly, the court said, there was no statutory power provided whereby the court was vested with the authority to restrict the defendant's travel plans in any way whatsoever. The court concluded that the writ of habeas corpus was properly quashed in the present case since there was no showing that the petitioner was in any way "detained" as required by the habeas corpus statute. 


-------------Supplement-----------------





7  Other persons





Person imprisoned on separate robbery charge was not in custody for purposes of prior robbery conviction where sentence for prior had fully expired and there was no evidence that sentence for second conviction was augmented by prior conviction. United States ex rel. Pittman v Ahitow (1992, ND Ill) 812 F  Supp 817.





Defendant who was classified as habitual violater, whose driver's license was revoked for period of five years, who subsequently was fired from his job as car salesman and, as further, consequence of his inability to drive, was unable to obtain employment for seven months, although not in physical custody, was entitled to petition for habeas corpus in order to challenge revocation of his license based on significant restraint of his liberty. Hardison v Martin (1985) 254 Ga  719, 334 SE2d 161.





Conviction of defendant, upon plea of guilty, of possession of controlled substance, which conviction was founded upon fundamentally defective indictment, constituted sufficient restraint of defendant's liberty to entitle him to habeas corpus relief. Ex parte Ormsby (1984, Tex  Crim) 676 SW2d 130 . 


----------------------------------------------------------------------------------------
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